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JUDGMENT OF GALLEN ,J. 

The appellant was convicted in the District Court at 

Taumarunui on 19 December 1983 on a charge of careless use causing 

injury. The charge arose as a result of a motor accident which 

occurred at Owhango on 7 July 1983. The appellant was d:riving a 

motor vehicle when it was involved in a collision with a bus. 

driver of the bus was also prosecuted oh the same charge. Both 

t!he appel,lant and the bus driver defended the proceedings. Their 

accounts were not reconcilable and the learned District Court 

Judg.e after hearing the evidence, arrived at factual conclusions 

resulting in his deciding that both the appellant and the bus 

driver were guilty as charged and accordingly entered convictions 

and imposed the same .penalty in respect of each, a fine of $300 
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1 w,:i,.th .a. d..,i:1:1~a}.ifi¢a,:t::ion from dr.ivir:(l;J ·,f9r a per:i.qd of 

from 19 DrPeIJ$er 1983. 

~fe c;i.rcull\stances were sµ:c~. tl:l.4't the. case was. 

pj:-e ... emin'.eJil'"t;~y qne \ihich had to be . .q.~~idedon theb~~is of ,the 

evid.e~ce :t,.n t~e Dis:f,::rict Court with a~ assessment of the 
T 

cred,ib3;1i~y of the witnesses and, tl\e. consistency •Of the 

evidentia.;-y .material before the le.a.t•ped Distri.ct c~urt Judge. 

Co.unsel ;fq:r tlle appellant submit.t.ei1 tllat the findings of f~ct ot 

tlle learned Distr.i,¢t Court Judg.e Vier~. o;pen to· 1question becau.E;e 

01f the :r;:,e.J,ian.pe he placed upon the ~'j{'i.d.ence of .a Mr Cooper wbo 
. , ;•1'- . . ..... 

w~s des:c:r{ijed PY '!;;he learned Distrie,:court Judge as the o:nly 

,:tir'uly .i.nd.~pendent witness. Coun~el. Mi'llts out; that the-,ev:i<ten¢e 

indicate,s a long ancl friendly as$oc:::i~.tion between the witn.eas 

.concerned and the bus driw~r and that under tllqse circ.1.llllstanc.es 

he coq.ld not pr.operly be describ.ed as, an indep~ncient witne$S. 

an4 that 1;his ertiphas,is vitiated the. ¢onclu$io:ns of the .le?J.rnec1 

DistrictCo~t Ju.dge. I cannot aqcep;t: this. 
I • 

I ,think that al though th.e learned District Court Jµcjlg~ 

did refer ;to independe:nce as an as,pect, he als9 placed an emphasis 

on his impre:.ssion of the reliability 0£ the witness anq.· I do. n9t 

cons.ider that bi$ decision could be cal1~d in question beqa11,se o~ 

the co~Il,;t )Jlade relating to indepencienqe. 
I . , • 

Mr McPonald also placed relia~pe on phqtogrg.phs wll.i,.c:.h 

weire proquped. iit;id which he contendeo. s:upported :the version, put 

fo~ard by1 tJ1e aepp.(;!llant because o,£ ,l\e position on the :i:o~o.w~;y:, 



I 
I. 

- 3 .;..; 

,. of the vep,icLes r~veal.ed by the P,fi.~tgg.ra.phs. The photog:r:apt>,s 

need to b~ considered in rel a tio.n t;~ 't.he evia.ence. Thet"e i 1s 

.eviqence f:O t.he effect .that the poJttt; of impact was s .. ome 
l 

dis;ta:nce fi:;am the final resting Pl-t98' o.f . the .vehicles. I :<le:> 

\ not think; tha.t the· phqtographic Ei~:i.:4~nq.e is sufficient to ·. 

, ,c9ntrove.rt the fin<lings_ of the 1~.ia:+11<~.d District Court. Juc:tge. ·.' 

I;f these we:i:-e the only 1$;;tt;.~-~S in issue, I should hc3:ve 

concluded! that the matter being one of fact, that the appella,nt;. 

failcecl and thi:lt that should be the. ·e.~4 •J the! matter. Holr(eVeJ:, 

there W~J:'f:3 o,t;Jier aspec.ts which gi'Ve .ris.e .to concern. The 

appellcu~t: :i.$" years of age anq. a 

cto the Oil3t+ict Court at Taurnart.ut;µ~ ;by lQ a.m., she needeq to 

!eave her.; bQl!Ae in Auckland on tlle ,"-~¥. of thE! hearing at s.30 a •. m •• 

It appectrs that to.ere were procedu~~l- prqblems. associa-ted. with 

the prese:ptation 0f the prosecution c;ase related to the age of--.,. <-- .. 'r . . . . . . . ; . ·.,. ·. " . . .·. 

, the appeLl,.ant. In addition, it i.s -tib.t s.urprising that wU::l:l 

lli.mi teq s;i ttings, the day was an e~·tremely busy one for the• - .... .,.,,.

The combiriation of these factors meant that the case was riot ···~~ . ' .,, 

re.ached until 8 p.m.. During th~ wq6le of the period the 

and her <;:o~ns.el remained at the .coµJ;"t, apart from .the l.unc:~eon 

adjournmept, because they were unabJ;e to ascertain when the cas,e 

JPJight be lleard. No doubt because o.-f the hour and a conce:i:-.n for 

the partij:!S as wel.l as a laudabl.e dE!sJre to di;spose o.f the 

business pefore t.he Court, the sug9,e13tion was made that the 

prose.cution against the appellant sl)ould be heat"d at the Sa!!Ae 

time as tp.e prose.cutioh against th~. :Pus ¢I.river. This imrnijdiate.ly 

raise_s di1:ficult problems of proc,ed1u;re and of onus of proof as 
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w:.ell a~ s.t-q,;b.dard of proof. 

District Court Judge effectively took over at least part o.f the 

.c0nductof the proceedings by deter~n,ing the order in whicll 

w.itnesses w:t>uld be called, the re5l.ll;t be:i..rtg that the ap.pellant 

wai; calleg. as the first witness pre.s~atlly in th.e cai;e ag~ins,t 

the b.us d:river, but also in her o:wn p:rosecution. I sh.ould. h.~Y,e. 

thought that the difficulties rai$ecl by such a, cout-se of actio.n 

would be. enormous. The matter is compo.µnded from my point of 

v;i.ew by .t.he fact that the record;i.n'=f device at the District Court 

was not· a.J;>Parently operating d1.u:;-ing }!?art of the proceedings. 

None of the eviden.ce in chief of 1::.he appe·11ant · ha.s bee.n recordec:J 

ang tbere is other evidence which has not been available. Th.e 

.caaec its.e1.f concluded at 10.15 p.m.. I ha$t~n to say tha,t none. 

of the above reflects any criticism>on the. learned Distric.t 

Cou:r:t Jqd~e. He was faced with daµn:t;;ing practical difficuJti~$, 

constrict,iorts of time arid a very~.J;;i.~a;vy 1work load. 

Uqder ,normal circumstances I sh,ould have consider.e;d it 

an approp:riate case to allow the appec1.l and direct. a re-hearing 

under the.provisions of the S~ry I>roceedings Act. In this 

case bear:j,ng in. mirtd what occurred, the age of the appeU,.aat 

and the p:ractical difficulties associated with the ven'\le, I 

do not consider. it appropriate that sh.e should be required to 

endure a re-hearing. Following the pra,ctice adopted by th.e 
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Court of Appeal in the case of Civil Aviation v. MacKenzie 

1983 N.Z.L.R. 78, I therefore allow the appeal but make no 

award of costs. 
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