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'i~,~ttI~it: appellant was sentenced in the District Court' on 
_ \:!~:;rt~~~--~;:~,~;~~}~,:- - , , i; 't ~- -< ---~- -

(f ,,:,".~\1l3(Febtuary~this year on a charge of defrauding the Sod.al \ 
f F~ J;,\f~?K~4~~'jit t•·;~\-.t:/ ' . - - ' 

1 }'' ti,1:~:: rr:artment of $2,682. 88 and on a charge of b~-~~!:!~ 
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"i6h involved the theft of some foodstuffs. some cash:and a 
,,'.-~~.f:(:~/\~f/\~:p;.; , ,;_ l-1:{~:~.,-jtfiA~~,i•~~--~ .: 
ket~ I<'l'heappellant was quite properly sentencecf'to"a~x 

1~~~•-: \:~!;;~~~:i~~!t.- .' ' - ' ~!j'/~-: _,.;;1 
;n~J}s •~J.in't,risonment on each charge, and he was also ordered_ 

j::~~:~fi~ "~;:~[f~,!lf;f;;,, . .------ ~ ,_, 
o'.'f!'lake;testitution of $2,682.88 to the Social Welfare Depart..:. 
;r~.~i~Lt><>~~l:<t~Lf{:: ·: <. • ··-- •. J 

';;;;,~nt ~ndlof, $95.00 to the 'complainant in the burglary c:harge. --
-: ~i~P.;fi:i;~;;~fr~.:· ~. . · ~,,:~, -~· 

:be:· ija~ 'filed an appeal. _prepared by a' prison officer because he 
·~I tr, .!, j~-
is' apparentl'y unable to _read or wr H c. which purports to be in 
;1 k ! ~ t • i. - . 
Fe!1JtionltC? ;the charge of defraudin9 th<• !:,ocial Welfare Dep~rt-
j l t' ~ ~; l t 
rileht_alone/ It·may_bc that it was also intended to cover the 
-~ -.1 1 · · l -•• . , . . . -. 
9r~qr'.(olf' restitution in the burglary caso,.but in view of the 
;J ! i '; .- i 
ror1lrsi1n ::I have· reached about th;! Sodal Welfare-fraud I 

•hlnk!that there is ~o reason why the order for resiituti6n to· l ! i . ~- - l :; . , 
.. ~he !~orripl' aina~t in the burglary case should not stand and that' 
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i\part of the basis on which the 

~or restitution to 

considered. 

New Zealand authorities on the 

is a slightly different 

in England (see~ v Bradburn (1973) 

New Zealand Courts the binding 

2 NZLR 667, in which 

made it quite clear that it is wrong for 

be made when there can be no real expectation that t.he amount 

·· · · · will be paid. , ,:l~{~:1 The fact that the offender has no pre~ent 

f}iability to pay is not conclusive if he has an early. Etijpect.-
'\ ,{~,,;5~ ",:i,?{~]}{". :'\' . t 
:).at ion .of earning sufficient to enable him to make s.ome: kind ·of 

>~.\:?,;,~' .1>~;. 

time, but Courli(i~re 
~ /!~ \ ,\~;~, <l,,f£.. : 

to order large sums 
>,'}fr~::~~/~"<,, ' f, 

of restitution over a long perioc:f'and 
:~{l}}lNt(.:· 1·~ 

they.must certainly regard as generally 
j~'~,:i:J,· + 

·~fi'1\pOait~on of restitution orders following 
' ·:, i~· ;\\:·,\ ,i:,,"l\ ·.l l'<Y 

iinprt,~·o~ment of reasona.ble length. 
: ·J;r:.,:~t-"t; i,)1,:ff'~ i·.z::i ;t. ~ 
is lt•k'ing'a greater interest in restitution as 
':· "t~149~~,,·ef;~~+:··+;: : :~\,: ' 
urU.•llment in criminal cases. But great care 

.tjJt1:J;t;\.rst to avoid bringing the criminal 

•jd~~;:;~t~~\t~ the imposition of orders which it "' .. . . l "··· . JI' i ,··· 

}unlikely will be able to be obeyed; and secondly, against 
'1 ' j , 

~,Jc :: ,, 1 

';creating in the case of persons released from terms of 

'iinprisonment the situation where they are unable to 

rehabilitate themselves and are perhc1ps provoked to further 

;crime in order either to meet the restitution or to provide 

'themselves with reasonable means of 1 i vel ihood after having 

complied with the terms of the order. 



In this case the appellant had had a very un~atis-
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factory work record over a number of years largely, one . j 
. .iit I 

imagines, due to his intellectual impediments and to the fact :] ! 

··~ 1· . that he~' has a speech defect which makes it very difficult ··---;---;11; · . 
$~ } ,,; 

for him' tp-' communicate. He is nol the kind of man who !s 

likely ;to be able to earn a satisfactory income. The' 

probation officer reported that all the appellant c.ould get 

was· occasional work, he was currently on an unemployment ·-

benef,it and he had no means of paying a r.estitution order. 
; ' 
; 

In thoffe circumstances the imposition of an order for 

~~stit~tion of a sum as large as $2,682 following his 
t l 

!r,le~s. from a term of six months' imprisonment was quite 
; \ 1 1 \ 1 

lul')relilistic, 
l .·.; '1' l I l I ' '. ; 

: it appears that 
' ': l I ; 

as subsequent events have demonstrated. 

t.he appellant aftc~r. obtaining employment .for 

For 

'f tpref rars ~n Ne.ls op went in"to hospital fo.r six days and ha~ 

l~en/or a sickness benefit since. It is reasonable, I 
j i Ji j i 
1 th~nlc, to assume that his likelihood of obtaining reasonable 

lemP,l~y:ment is remote. 
I ' i ! 

It seefus lhal he may be well in 

l , , : 
; arrear,s with a maintenance obligalion to his child. And it 

; ' j 

is also particularly relevant to observe that while he is on 
a Social Welf~re benefit, the depanment has itself th~ 
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power to deduct moneys that migll1 
1 

ht: owing to .them in resp~ct ! 
I 
! 

of thi.s present of fcnc,! · as W(! I l d :; i I\ respec-t of any 

maintenance obl iga Li 011. 

Bearing in mind that dill treating him as not having 

appealed against the order for $'J'1 n.!st 1 tut ion, which no 

doubt he may be able lo.pay, think th,! law is quite clear 

that he ought not to have been r·,,."qu ired to pay ·as part of 

his penalty on a criminal cha.1q.w ( d11d of. course this does 
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all affect his civil obligations) this restitution 

the Department of Social Welfare. 

allowed and the restitution order on 

set aside. 
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Raymond, Sullivan, co'd'ney & McGlashan, TIMARU, for Appellant 
Crown Solicitor, TI~ARU, for Respondent. 




