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JUDGMENT OF VAUTIER, J. 

------------------·---------

Although the Notice of Appeal gi~en on behalf 

of the Police in thi.s case referred only as a ground of 

appeal to the sentence imposed in the District Court being 

"manifestly inadequate'', it emerged at the hearing of the 

appeal in this Court that a much wider question was 

involved, that being whether in the circumstances the 

District Court Judge had, in law, any jurisdiction to 

sentence the respondent. 

This question was therefore fully argued 

before me, and ft was necess~ry to reserve my decision 

and give close consic1eration to the arguments advanced, 

particularly in view of the ,:act that it was contended 

on behalf of the appellant that I should adopt a different 

conclusion on this question of jurisdiction from tl1at o~ly 

recently arrived at by anoc.her ,Tuc't9e of this Court. 
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The facts giving rise to the appeal arc as 

follows: The respondent appeared in the District Court at 

Auckland in respect of three charges of incest. The charges 

rela.ted to his three daughters aged, at the commencement 

date of the periods referred to in the respective informat-

ions, 11, 10 and ·9. An order was made pursuant to s.47A(2) (b) 

of the Criminal Justice Act 1954 for psychiatiic examination 

of the respondent. 'l'he specialist psychiatrist who furnished 

the report following such examination expressed the view that 

the respondent was an emo-t:ion01ly inadequate man but fu11y 

responsible in 1av1 for his actions. The summary of facts 

as presented by the police after pleas of guilty had been 

tendered by the respondent on 28 November, 1983, showed the 

conduct referred to in the informations extended as a regular 

practice over a period cf four years in respect of the eldest 

girl and two years or poss:i.biy up to three in the case of the 

second girl and one year in respect of the youngest. 

The District Court Judge, following the pleas of 

guilty, remanded the respondent to appear again in the 

District Court with a probation report to be obtained in 

the meantime. On 13 December he convicted the respondent 

on each of the charges and sentenced him to 12 months 

imprisonment on each charge to be followed by 12 months 
, 

on probation with a number of special conditions imposed. 

The sentences were directed to be served concurrently. 

The bringing of an appeal against this sentence 

has been consented to by the Solicitor-General as required 

by s .1151\ of the Summary Proceedings Act J. 95 7, as ins1::,rtcd 
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by s. 5 of Uw Summary Proceedinqs 7\Jnendment Act 196 9. 

The offence of incest as defined by s.130 of 

the Crimes Act 1961 is one of the class of offences corn­

priseet in the First Schedule to the Surrm12.ry Proceedings 

Act 1957 ( "the Act") ,•;hi.ch, alt:hough they are inuictable 

offences, may be tried summarily by Di.strict Court LTuc1ges 

as provided by s.6(1) of the Act. The precise wording 

of that provision is important here as I wi.11 later mention. 

In this case the prosecutor took the course of 

laying the charges indictably. 

i011 sworn is beaded: 

In each case the informat· 

INFORMll.'i'ION 

Hl.IEr-.E DEFENDANT IS TO BE PROCEEDED AGAIHEoT 

INDICTAI3LY 

(The word "ind ictabJ.y ,; appears in place of the wore;_ 

"summari.J.y" on the form as printed, this word being 

deleted). 

The informatlo!l, following th8 particu::..ars of 

the charge, concludes "being an offense pur1ishah12 indict-· 

abl:/". Again the printed word "summarily" i3 deleted. 

It should here be mc:!:rit.:ioneu th&t t:t1.e form of 

infonnai:ion prescribed under .s. l1S (2) of the Sum.'T,ary Pro­

ceedings Act 1957 (which I wiLI. ·hereafter refer to as 

"the l\ct") has in the hec1ding th•= words ''by indictment" 

not II indict.ably" and concludes l·,i th the words "being an 
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indictable offence" and not ''being an offence punishabie 

indictably". There can be no doubt, however, that the 

information was intended to be an information laid in terms 

of s.1~5 of the Act. 

The respondent was able to enter a plea of 

guilty on 28 November 1983 to the offences with which he 

was so charged, without waiting for a preliminary hearing 

under Part V of the Act, because o"f the new procedural 

provision introduced by s.153A of the Act (as inserted by 

the Summary Proceedings Amendment Act 1976, s.15(1) ). That 

section must later be examined in detail for the purposes 

of this judgment. Before I do that it is, however, 

I think necessary, as Mrs Shaw submitted, to consider the 

whole scheme of the Act in relation to matters of procedure 

and jurisdiction as regards particular offences under the 

Crimes Act 1961. 

First, it must be noted that Part I of the Act 

is given the subject-heading "Criminal Jurisdiction of 

District Court". The word "Court" i',hen used in the Act 

means "a District Court constituted under the District Courts 

Act 1947" (s.2). There is referenc2, first, in s.4 and s.5 

of Part I, to such Courts differently constituted being able 

to exercise three forms of criminal jurisdiction -

( 1) summary criminal jurisdiction; r 2) jurisdiction to 

conduct the preliminary hearing of any indictable offence; and 

(3) jurisdiction to conduct any proceedings uTider s.153A 

of the Act. 

"Indictable offence" is defined in s.2 simply 

as "an offence for which the defRndant may be proceeded 



-5--

against on indictment" but it is to be particnlarJ.y noted 

that it 1s further provided that an offence is not to be 

deemed an indictable offence solely because of the fact 

that under s. 66 of the lV:: t l:h(-e ds;fendant could eJ,';;ct to be 

tried by jury. 

There then follows the section to.which I 

earlier referrP.d -· s. 6, dealing with 3um1t"12u.y jur:i.scliction 

in ;~aspect of indictable offences, i.e. the fourth form 

of criminal jurisdictiori conferrea upon District Courts. 

Subsection (l) of that section provides as folJows: 

"Summary jurisdiction in respect of indictable 
offences - (1) A Court presided over by a 
District Court 3udcJe shall have sum:nary juris-· 
diction in respect of indictable offences des­
cribed in the enactments speci.fied in the First 
Schedule of this Act, and proceedirtgs in respect 
of any such offence may accordinsly be taken in 
a summary way in accordance with this Act." 

I emphasise the words "proceedings in respect of any such 

offence may accordingly be taken in a sunmary way in accord­

ance with this Act." 

Subsection (2) makes similar provision with 

regard to certain other prescribed indictable offences 

again, however, using the words I have emphasised. 

Under s.7 where a person is .::>...1:!:rnrnarily convictE:i 

of an offence mentioned in s.G the Court may sentence hi"ll 

to imprisonment for a te:cm not exceeding three years or a 

fine not exceeding $1,000 or to both. There are limitatio~s 

imposed wr,ich are not material for present purposes. 



There is then s.B(ll which, so far as is 

material here and quoting it \dt:h the amendments made 

by s. 4 (1) (a) of t.he Summary Proceedings Amendment Act 1961 

and s.6 of the 1980 l\Jnendmcnt Act, reads a.s follows: 

"Other jurisdictions and powers not affected -
.(1) Nothinq in this Part of this Act shall 
limit in a~y way -

(a) ~L'he rigbt to pr.oceed against any person 
under Part V of this Act or under subsection 
(3) of section 345 of the Crimes Act 1961; 

(b) The jurisdiction and powers of any District 
Court under Pa.rt V of the Act where any 
chilrge is made against any person under 
t.ha·c P2rt; 

(c) The jurjsdiction and powers of the High Courb 
or a District Court in relation to any indict­
able offence or in relation to Qny offence in 
respect of which the accused elects to be 
tried hy a jury or in relation to an offence 
that a District Court declines to deal with 
sumi1l.ar:i.ly under Part II of this J\ct; 

(d) 

(e) 

The jurisdiction and powers of any District 
Court in respect of any indictable offence 
for which the offender may be tried in a 
sumrnary way independently of this Part of 
this Act; 

11 

It is to be noted that the subsection iil (c) thus different­

iates between and deals separately with three separate cate-

gories of offence, being: 

(1) Indictable offm1c:2s. 

(2) Offences in respect of which an accused 

person has a right to elect trial by jury 

(s.GG). 

(3) Offences in respect of whi~h a District 

Cou:.:-t declines to deal w.i th su;runarily 

under Part II of the Act (s.44). 
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It it:; also to be particularly noted that s.8 (1) (a) specifical 

provides that noth:i.nq in Part I of i.:he Act, the part directed 

to defining the jurisdiction of Distri.ct Courts, is to affect 

~1e right to proceed against any person under Part V. 

Part II of the Act thm1 deals with all the 

details of procedure applicable where a defendant is pro­

ceeded 2..gainst summarily. The defendant 1r.ay, under this 

Part of the Act, appear before the Court in various ways 

m,e of which is pu:i:-suant to a.summons issued on the basis 

of aii information laid in terms of s .13 which, by virtue 

of s.15, must ~e in the form prescribed, i.e. Form 1 of the 

Second Schedule which employs the wording of the form used 

here without the de1etimis to which I have referred. 

Section 11, it is to be noted, specifically provides 

that Part II of the l,ct is to apply to ~!::!:. proceedings 

whe,~e the defendant is proceeded against summarily. 

Section 44, it is to be further noted, -is in this Part II 

and that is the section whereunder a D~_strict Court may 

decline to deal summarily with an offence and instead 

commit to the High Court for sentence. It is applicable 

only to 11 ~_!1Y summary prosecution of an indictable offence." 

Under s.44(2) (b) if the District Court declines sununary 

juri~diction and the defendant has not then been convicted 

or has not pleaded guilty, the District Court is required 

to deal with the case in all respects as if the offence 

was an indictable offence not punishable summarily. 

Section 44 thus provides the detailed machinery provisions 

for the third of the:! three categories for which s. 8 quoted 

above makes provision. 
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Then, still in Part II, there is s.66 deal.ing 

with the second category, i.e. those where the right of 

election is exercised. It is here important, I think, to 

note that subsection (4) of s.6G reads as follows: 

''1:'ifhere a defendant who is charged under this 
Part of'tliis Act with an indictable offence 
elects under this section to be tried by a 
jury, the proceedings shall continue· as if 
he had been charged on an information in 
form 2 in the Secor1d Schedule to i.:his Act." 

It thus specifically preserves thE' clear prc,cedural dis-

tinction created under the i\ct between cases where the 

defendant is proceeded Dgainst surrunarily, that is to say 

"'· 
if on information then by an information following Form 1, 

and proceedings where the defendant has been proceeded 

against indictably as it is said - that is, by means of 

an information in v.ccor.d,ince with Form 2. 

When one then comes to Part V of the Act this is 

found to contain tLe provisions which deal with the second 

and third classes of case to which I referred at the outset 

in which criminal jurisdiction is conferred upon District 

Courts by s.5 of Part; of the Act, i.e. jurisdiction to 

dcc:al wit:11 tbs pJ:eliminary hearings of indictable offences 

and jurisdiction to d0al in the manner there laid down with 

indictable of.Eences. in r~spect of which the defendant before 

or during th'.:! prell1Hi11a:cy hearing elects or asks to be per­

mitted to plead gui:i:cy. 'l'he precise limits of this thirc:'. 

category of crimin~l ju~isdiction ate set forth in subsect­

ion (6) of s.153A (as s~bstituted therein by s.10 of the 

Summary Proceedings i\mendnenl: Act 1980) 
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Tl1e section in question it should be noted is 

given a s2pclrate subject heading "Plea of guilty before or 

during preliminary hearinc(' and this follows the format of 

the other subject headings dealing 11ith the various staqcs 

of the procedure for prelininary hearing of indictable 

offences. 

It is desirable to quote all the relevant parts 

of :1.153A beir,g subsections (1), (2), (4), (6i, (7) and (S). 

"Defendant may plead guilty lx~fore or during 
preliminary-Ti<.~a-r~1r19 -· (l} If a defend3.n.t i,;· 
iepresented by a barrister or solicitor and 
the offence with which he is charged is not 
punishable by death, he may, at any time be-­
fore or during the preliminary hearing of 
any information, request that he be brought 
before the Court (or if he is at: t.h;:,_t. time 
before the Court, that he be permittpd) to 
plead guilty to the offence with which he is 
charged. 

(2) As soon as practicable after such request 
(which shall be in writing if made before the 
comn1c,1cement of the preliminary hearing) , the 
defendant shall be brought before the Court 
to be deaJ.t with (Dr if he is before the Court 
at the time of such request, shall be dealt 
with) under this section. 

( 3) 

(4) On the defendant's (or, where the defendant 
is a corporation, the defendant.' s rep.cesentat.-· 
ive 's) attendance before a Court for the puqJoses 
of this section, the charge to which he is required 
to plead sha:Ll be read to him and he shall tilen })e 
called upon to plead either guilty or not guilty. 

( 5) 

(6) If the defend.ant pleads guilty, then subject 
to section 66(6) of this Act and section 39D of 
the Criminal Justice Act 1954, the Court shall -

(a) Where the offence is an indictable one 
triable sumrnarily or where the dr:,fendant 
elected under section 66 of this Act to 
be trjed by n jury, record the plea and 
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aaJourn the proceedings for the sentencing 
of the defendant in a.ccon1ance with section 
38F of the District Courts net 1947, and 
section 47 of this Act shall apply on 
every such adjournment; or 

(b) In any other case, commit the defendant to 
the Hiqh Court. for sentenc(:::. 

( 6A) 

(7)' Where the defendant pleads guilty and is 
committed to the High Court for sentence pur·­
suant to this section, sections 168 (except 
subsection (1)), 169, 170, and 171 (except 
subsections (1) and (ll\) of this Act, as far 
as they are applicable and with the necessary 
modifications, shall apply as if the defend­
ant had pleaded guilty and been committed to 
the Ei(Jh Court for sentence at the close of a 
preliminary hearing. 

(8) Sections 155, 156 and 157 of this Act, as 
far a.s they are a)_JpliGable and with the necess··· 
ary roodifications shall apply with respect of 
any proceedings under.this section, as if refer­
ences in those sections to the preliminary 
hearin~; were refere:1ces to proceedings under 
this section." 

Section 66(6) referred to in subsection (6) 

has reference only to withdrawal of an election under that 

section and s.39D of the Criminal Justice Act refers only 

to the matter of substitution of a ple2;. of n0t guilty in 

ca~,es of questionable sanity. 'l'he s<:}cti.ol'-s :::cferred to in 

subsections (7) and (8) relate only to certain ancillary 

procedural powers. 

I t.urn,aside here for a moment tc drdw attention 

to the fact that there does not here seem to 11ave been any 

compliance with the requirement of s.l53A(2), No prelirnini'lry 

hearing h;:nring comr:1enced a request in wr:i.tin.g for the defend­

ant was necessary before the procedure unde:;:- the sectior, 

could be invoked. 
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Ongley J., in the decision to which I referred 

at. the outset of this j udgmen. t, this being f v Ri 1 Cc.Y. S, Oden 

(M.12/83 Palmerston North Registry, judgment 25 February 1983), 

came to the conclusion that the words "the offence is 

an indictable onf=:, triable summarily" appearing in s.153A (6) 

embrace cases where the defendant has been charged indictably, 

that is, on an information in accordance with Form 2 before­

mentioned, so long as the offence is one of those indictable 

ofences which may be dealt with summ~rily, as provided for 

by s.6. 

Counsel for the appellant contended that this 

is not so, and that such cases do not come within subsection 

(6)(a) and must be dealt with in terms of subsection (6)(b), 

thRt is, by the defendant committed for sentence to this Court. 

She adverted to the various provisions which I have set forth 

showing, it was submitted, the clearly-defined scheme of 

the Act as a whole whereunder there is provided a completely 

separate procedure under Part II for indictable offences 

triable summarily and founded upon informations laid as 

specifically required by the statute, in. occordance with 

Form 1 in the First Schedule, and indictable offenses which, 

although as regards the particular nffence they could be in 

some.cases the subject of the summary trial procedure, 

are in fact charged, on informations laid indj_ct2.t)ly, in 

accordance with Form 2. 

In reaching the conclusion he did, Ongley, J. 

dealt quite briefly with the P?int. The ~e~soning he 

fol lowed is set forth on p. 4 of 1:his :judgment : 
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"Mr HcJ(eg-g I for the Crown, subr-d.t.ted that an 
offence cannot be described as an offence 
triable su:mnarily if it is laid in such a 
,vay as to preclude summa1~y trial. On the 
face of it that is a commonsense proposi t·­
ion but I find it difficult to reconcile 
with th~ rest of the section. On indict­
able offences triable summarily which are 
char:ged summarily an election under 
Section 66 of the Su~nary Proceedings Act 
is required before the person charged is 
entitled to be tried by a jury. 'rhat 
situation is separately covered by sub­
section ( 6) ( ,:s.) which would reduce the 
first part of the subsection to surplusage 
unless the first part relates to a different 
category of offences. I thi~( that the in­
tention of the legislation is clear. An 
indictable offence triable summarily within 
the meaning of the words as used in sub-· 
section (6) (a) connote3 an offence of that 
general category which is laid indictably." 

'rhe r:1atter had come before him on an appeal by way of case 

stated, the question being whether s.153A(6) (a) applied in 

the same circumstances as those I am here considering. It 

is of some importance, I think, to note that there ,--ms a 

further question in the case, viz., as to whether assuming 

the answer to the first question was "yes" the words "any 

Judge" in s.2BF(2) of the District Courts Act 1947 (as 

enacted by the District Courts 1\rnendrnent Act 1980) include 

a Judge of the District Court not being a "trial Judge" 

appointed pursuant to s.38B. 1~is question was also 

answered in the affirmative. 

~ectiorr 28F(2) riferred to reads as follows: 

"Where the accused person pleads guilty under 
section 153A or section J.68 of the Sumr.10.ry 
Proceedings Act 1957 in respect of an offence 
to which sect.:Lm1 28A of this Act applies and 
the Court accepts jurisdiction, any Judge 
may sentence the person to imprisonment. or a 
fine or both, riot exceeding the r:rn.xirnum term 
or amount prescribed by section 7 of the 
Summary Proceedings Act 19:?7." 
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The result, it will be seen, if the foregoing represents 

the correct interpretation of the legislation, is that a 

prosecutor seeking to prosecute for any of the offences 

referred to in s.6 of the Act including offences such as 

the present for which t.he Lesrislature has prescribed a 

maximum terrn of imprisonment of 10 years may be forced to 

accept the situation in however serious a category the 

particular circumitances bring the offence that a term 

of j_mprisonrnent of three years only may have to be 

accepted as tl'1e rnaxinmi~1 leVL';l of the punishment to be 

imposed. 'That may, of course, have been the intei1tion 

of the :rJegislature and I &m not-. concerned here with that 

aspect but solely with the proper interpretation of s.153A(6). 

I nra,11 attention to it sii-.-iply to emphasise that the question 

hE~re arisinc; has a good deal of .importance. 

I have naturally been inclined towards accept­

ing the view of my brother Judge. 'J:he point is, however, 

not in my view susceptible to any immediate and confid,mt 

answer simply by reading the section itself. With very 

great respect to the reasoning c1.dopted by Ongley, ,J. I 

have concluded that the proper interpretation of the 

p~ovision cannot be arrived at s~nply by an analysis of 

the wording of the subsection itself in the way which 

he has done but mu/3t. be sought, as counsel has submitted, 

from a consideration of the various other provisions and 

the general procedlffal scheme of the Act. 

When this is done there is in my view no real 

difficulty as is suggested in reconciling the differenc 
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parts of subsection (G) (a). As I have illustrated the 

consistent approach of the draftsman has been to distinguish 

between three types of offence - viz., indictable offences 

triable summar:i.Jy, offences in respect of which a defenda.nt 

is entitled to trial by jury because of the possible penalty 

be:i.ng more than three months imprisonment and ordinary 

indictable offences the~ preliminary hearings of which are 

to be dealt with in District Courts. The second category, 

of course, may embrace n:.a.ny offences w:i.thi11 the first but 

it must nevertheless be presenved as a different category 

because, of course, many offences with a penalty of more 

than three months imprisonment. are not indictable offences 

at all. The Court of Appeal was concerned with one such in 

R. v. Matich [1973] 2 NZLR 600 where Reg. 18(8) of Civil 

Regulations J.953 providinq for a penalty of uj) to six 

months imprisonment "on summary conviction" was being 

considered. It was clearly necessary for s.153A(6) (a) to 

dea.l separately w:i.tl: the second category of cases, i.e. 

those where the defendant had elected trial under the 

general ri,;ht sc, to elect 2nd ,,;as thus facinq a prel:i.1-riinary 

hearing. l J:egr8t that I do not find myself able to agree 

that therG is any significance, in the way mentioned there··· 

fore, in the fact that :i.ndictable offences triable summarily 

are ~entioned separ&tely. That simply follows the consistent 

pattern elsewhere evidenced i11 the Act.. In subsection (1) 

of s .153A the bro'lc': \vurds "preliminary hearing of ~my 

iriforination" were ne,;2ssary, _of course, because a prelimin-

ary hearing is req~i~ed where a·person charged on an 

inforr1lation in Fc,rm l elects trial by jury. Bearing in 

mind that these are all procedural provisions the underlying 
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intention in my view of s.153A (6) is clear. That intention 

is, in my view, to provide for the completion in the District 

Court of those m~tters whic~ under the legislation as it 

stands, if they proceed to a hearing will be disposed of 

completely in a District Court leaving with this Court the 

disposal of matters which, if they proceeded in the ordinary 

way, would be fi.n~lly disposed of in this Court. As was 

pointed out, s.162(2) prohibits the amending of any 

information in Form 2 of the Second Schedule to an inforn1ation 

in Form 1. In Adams: Criminal Law and Practice in New 

Zealand, (2nd edn) para.2383 read.s 

"Proce~dings in respect of an indictable offence 
intended to be prosecuted on i_ndictme.it are 
commenced by an information in Form 2 (Summary 
Proceedings Act, Second Schedule), and the 
proceedings in the Magistrates' Court are by 
way of preliminary hearing under Summary Proceedings 
Act, Part V, and, if the evidence is sufficient, lead 
to committal t.o the Supreme Court for trial or 
sentence as the case may require. An information 
in Form 2 cannot be amended to an information in 
Form 1 (Summary Proceedings Act, 162), with the 
result that, if the prosecutor insists on proceeding 
in this way, there can be no summary trial." 

Once an alleged offence has been made the subject of an 

information which has been laid indictably, I cannot see 

how it can thus ever be converted into an indictable offence 

triable summarily, and thus fall within the words used in 

s.153A (6)(a). One comes back to the words of s.6 conferring 

the jurisdiction-'on' District Courts regarding indictable offences, 

remembering of course that those Courts have no jurisdiction at 

a}l which 1. c• 
• .::> not expressly conferred upon them by statute. '.I'hat 

s0ction shows that the only way _in ~hich it is provided that 

District Courts may exercise the limited jurisdiction 
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conferred upon them regarding specified indictable offences 

is whc,re "proceedings in respect of such offence" are taken 

"in a sum,'llary way in acc:ordc:cnce with this l\ct". That way 

is, of course, on an information following Form 1. 

I patlse here to say that I have not overlooked 

that tbe information here as now customarily employed where 

informations are intended to be laid indictab1y does not 

follow precisely the Hording and format. of Form 2~ I treat 

this as of no signi fic,rnce. ')'he intenb.on to proceed on 

indictr.ient and not srnrmk,rily is completely clear and s. 20 11 

of the Act would obviously, I think, provide the answer to 

any question_raised on this ground. Counsel for the respona­

e11t did not seek to rely here on any thus aspect in any vay. 

It is accordingly my conclusion that s.l53A(6) (a) 

could not be invoked or applied in this case and that the 

District Court Judge accordingly had no jurisdiction to 

impose sentence on the.respondent and I, with regret, am 

thus· unab:Le to adopt and follow the decision already arrived 

at by another Judge of this Court. That will create an 

inconvenient situation and it is to be hoped that an early 

opport.unity will arise for the matter to be considered by 

the tourt of Appeal. 

It next becomes necessary in view of the conclusion 

thus reached that I should decide how this appeal c1.gainst 

sentence should be dealt with .. In terms of s.121 of the 

Summary Proceedings Act 1957 this Court, in a case where the 

sentence is found to be one which the Court imposing it had 



··17·-

no jurisdiction to impose or is one which is clearly excess­

ive or inadeq~ate or inappropriate, the Court may quash the 

sentence'; and may _pass such other sentence as is warranted in 

law in substitution therefor as is thought ought to have been 

passed. Both the sit.uations referred to apply here in my view. 

I appreciate .that it is established by the decisions of the 

Co-..1rt of Appeal in R. v. lhhapi [1976] l NZLl1 422 that whil;! 

a court, on appeal, is free to decrease a sentence which 

appears to it is manifestly excessive, such a Court will 

require the considerations justifying an increase to speak 

more powerfuJ.ly than those which ordinarily might justify 

a reduction (see pe:c McCarthy, P. at p.424). This, however, 

was in my view clearly a very serious case of incest. The 

sentence, it is to be note,], was imposed just before the 

decision of the Court of Appeal in !~: __ _v. Banbury (unreported) 

CA 186/83, judgment 16 December, 1983 became available. 

I have for the purposes of this case considered not only 

the judgment in tlrn.t case a:id the English decisions therein 

referred to, b~lt also the remarks made by Chilwell, J .• when 

imposing sentence in a recent case,. ~~-!<.· S.25/84 lrncklanc1 

Registry, sentence 18 May, 1984, invo!vi~g facts similar in 

several respects to those of the present ~ase. Like 

Chilwell, J., I am struck by the fact that thr~ dc,cisions 

of the Court of Criminal J'i.ppeal in England to which n~ference 

is made in R. v. Banbury (supra) appear to indicate a 

strangely lenient view on the question of sexual abuse and 

corruption of children. I have ta.k2n :r,articul2.r note of the 

fact that in none of the decisibns in England which were 

cited is there any reference at all to the question of the 

adverse e1-:1otional and psycholos-:Lc2,.l effects in later life 
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likely to manifest t~emselves where yow1g children have 

been subj0cted to this kind of abuse. Counsel for the 

appellant made reference to the frequency with which there 

is encountered in probation reports reference to the offender 

having been suhjected to conduct of this kind in h:i..s or her 

youth. That, I am a.ware, is true. The Courts cannot in my 

vieH shut their eyes to the growing awareness in the community 

of the psychological damage occasioned as a result of chi:i.d­

hood sexuai corruption. The frequent inability of people 

who have such a background to-themselves achieve satisfact-

ory sexnal relations in their adulthood is now too well 

publicised and documented for this to be ignored. Such 

things can, of course, have dire emotional ill effects. 

It may well be, as is said in some of the judgments referred 

to, that imprisonment is unlikely to have any substantial 

deterrent effect as regards the offender himself or herself. 

Quoting frorn the j udgmG:r.t of R. v. Banbury ( supra) , hovmver, 

it is clearly necessary nevertheless that a sentence should 

be imposed which is "heavy enough to 1.nark s8ciety I s concern 

and rejection of this sort of conduct." 

71.fter conside,.ing a nt;mber of reported cases I am 

constrained to conclude that a sentence of 12 mo!lths imprison·­

ment followed by 12 months probation for this case was indeed, 

as is submitted on behalf of the appellant, completely in­

adequate and so far below the level of a J_:'r•)per sentenc:e 

that this Court should not: a;Llow it t.c stand. In R. v. Banbu~y 

(supra) reference uas ;;1ade in re:.lati.on to -the "very bad cases" 

for which very long sentences should be reserved to the 

situation of repeated incest. This,. of course, is just such 



a case. 1~e period covered by all three offences is four 

years uith each child in turn subverted by the parent to 

whom she should have been able to lock for protection, as 

soon as she attaJ_ned the age of 10 year:;. 'J'he eldest chiJ.~•-

was introduced int:o contraceptives ·to prevent her from 

becoming pregnant. 'l'he respondent was, at the tine of 

sentencing, years of age and had had the children in 

his care over the previous six years following his separation 

fr:orn his ~dife. r1•hat c:ceated a sit.nation ir1 \Vl1icl1 they ':Ir::r2 

specially dependent upon his protection. 

~r.he rcpox:-t obtained concer,.1.ing him from the 

psychiatric specialist provided, as I have mentioned, no 

indication of mentnl d.iscase and the comment is made by the 

specialist that about as much as c~n be said ·in mitigation-· 

"if this does constit.ute mitigation" - is that it. is p:coba.bly 

true to say that the respondent did not realise he was 

psychologically harming the girls and did his best to 

protect them from cxposnre to pregnancy. 'I'here is the 

factor of him at one stage m1d2avouring to seek help on 

occasions in respect of the situation he was in and the 

habits he had developed. One would have thought, however, 

that these v.rould at least have brought home to him the gra.ve 

seriousness of his conduct. 

The C::JMitlc~nt is made in ·i:he probation report that 

he appeared tc othe::-s i-o be c,ioing quite \,ell with the bring­

ing up of tl1e childr,:m :maided. · 
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It should certainly be taken into 

account that this is not one of those cases where 

children have been subjected to sexual perversions 

as well as intercourse. I also take into account that 

the respondent is entitled to some credit for his plea 

of guilty. Bearing in mind the fact th~t three 

children were successively involved over the very long 

periods referred to in the charges, it appears to me that 

the minimum sentence which should properly be imposed is 

4 years imprisonment. 

The sentence of 12 months imprisonment followed 

by Probation as imposed in the District Court is 

accordingly quashed, both on the grounds of its inadequacy 

and on the grounds that the Judge had no jurisdiction to 

impose sentence, and in substitution therefor the 

respondent is sentenced to 4 years imprisonment - that, 

hwoever, to be deemed to have commenced on 12 December last. 

There will be a permanent order for suppression 

of publication of the name of the respondent. 

So.licitors: 

Meredith Connell & Cc., Auckland, for appellant 
R P Chamtiers Esq, At•ckland, f_or respondent 




