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This is an appeal by way of case stated from the decision 

of District Court Judqe Trapski. 

The defendant was chnrqed with three charges alleqinq 

assault with intent to injure; a fourth charqe of havinq in 

his possession an offensive weapon, a pocket knife, in 

circumstances which showed an intention to use it to commit 

an offence involvinq bodily injury; and a fifth charqe 

substituting the neck of a broken heer bottle for the pocket 

knife in the fourth charqe. The circumstances are set out 

in the case stated in the followina terms: 

"The defendant pleaded not 0uilty and after hearinq the 
parties and the evidence adduced hy them, on the 22nd day 
of April 1983 I dismissed the informations. 
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"The informant within fourteen davs after the 
determination filed in the offic~of the District 
Court at Hamilton a notice of his intention to appeal 
by way of case stated for the oninion of this Honourable 
Court on a question of law only; and I therefore state 
the following case. 

It was nroved upon the hearing that the defendant 
attended a party at an address in Hamilton at which the 
three complainants were also present. The offences 
which are the suhject of the informations were 
committed durinq the course of this party. I found that 
the evidence established the facts relating to each of 
the informations. 'I'he issue raised by the defence was 
lack of intent. 

I also found as a fact that there was some evidence 
which indicated that the defendant was drunk. This 
evidence was that one complainant said that the defendant 
was drunk, that there was evidence from the defendant as 
to how much he had drunk and that he had been drinking 
quickly, and that at the Police Station the defendant 
could not stand and his speech was very slurred and he 
was mumbling. I further found that: "Here the evidence 
falls short of establishing that the accused was so 
drunk that his mind was not functioning - there is 
evidence that he had apologised to, in pe1rticular 
Carpenter and told Carnenter that he would not reneat his 
performance and that he had talked to other people - but 
that in my view does not mean that the case is nroved. 
Far from it. In mv view it is still onen for the Court or 
a jury to say that.the Crown has not discharaed the onus 
which is clearly on it of provina an intent in these 
particular circumstances". 

I determined that I was "in the position that I have a 
genuine doubt about the abilitv of the defendant to 
iorm an intent .... accordingly it is for the prosecution 
to prove that the defendant had the canacitv or ability 
to form an intent. That is a burden of proof which 
remains with the prosecution throughout the ,,rhole of the 
case." 

The learned District Court Judne d{smissed all five 

Informations and the case stated now seeks the opinion of the 

Court on the followina questions: 

1. Whether the learned District Court ,Tudne correctly applied 

R v Kamipeli (1975) 2 N.Z.L.R. 610 in annroachinn the 

question of intent on the ha.sis that the nrosecution had 
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to prove the defendant had the canacity or ability to 

form an intent. 

2. Wl1ether there was any material evidence suqqestino 

intoxication that I could properly take into account 

for the purpose of determini.nq wh~ther it was weiqhty 

enough to leave me with a reasonable doubt as to the 

relevant quilty intent on the part of the defendant in 

respect of any one or more of the five charaes. 

3. If the answer to that c-iuestion is "yes", was the learned 

District Court Judoe correct in dismissinq the charqe 

when he held that he had a qenuine <loubt about the 

ability of the defendant to form an intent. 

The law relatinn to the effect of evidence of 

intoxication in criminal proceedinos is at present the 

subject of considerable dispute. In R v Kamineli (1975) 

2 N.Z.L.R. 610, the Court of Appeal considered questions 

relating to the effect of evidence of intoxication and this 

decision remains authoritative in New Zealand. In England, 

the House of Lords in D.P.P. v Majewski (1977) AC 443 

considered the legal nosition in Enaland, drawinq a 

distinction between the situation which arose in crimes 

involving a s~ecific intent from those which proceeded on 

the basis of a aeneral intent. In New Zealancl, the Court of 

Appeal in the case of R v Roulston (1976) 2 N.Z.L.R. 644 

specifically left open the nuestion as to whether or not the 

conclusion arrived at in Majewski's case woulcl be followed in 

New Zealand. In the Iiiqh Court of Australia, in the case of 

R v O'Connor (1979) 29 A.L.R. 449, the Hicrh Court declined to 
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follow Majewski and followed the stand taken in R v Kamipeli. 

In Kamipelli's case, the learned Judae of the Hiqh Court had 

summed up followinq the course which had been adopted since 

the decision of the House of Lords in D.P.P. v Heard (1920) 

l\.C 479. Effectively, he directed the jury that in decidinq 

wl1ether the Crown had discharqed the onus of nrovinq intent in 

a murder trial, the law required that for the person concerned 

to lack the necessary intent, he had to be so drunk that he 

was not responsible for his actions, that he was actinq as a 

sort of automaton, without his mind functioninq. 

The position tends to be obscured by the confusion of 

a number of questions. These involve whether or not there is 

a different situation in the case of specific as aqainst basic 

intent as was the nosition in Majewski, and the position 

reqardina the onus of proof. •rhere can be no doubt that the 

onus of proof remains throuahout on the Crown and any 

direction which sugaested that the contrary was the case would 

clearly be bad. 

The qeneral effect of Kamipeli's case is summed up in 

the following passage: 

"Drunkenneirn is not a defence of i tseJ f. Its 
true relevance bv wav of defence, so it seems 
to us, is that when i1 jury is dccidinq whether an 
accused has the intent or a recklessness required 
by the charae, they must reqard all the evidence, 
includina evidence as to the accused's drunken 
state, drawing such inferences from the evidence as 
appears proper in the circumstances. It is the 
fact of intent rather than the canacity for intent 
which must be the subject matter of the encruiry." 

It is important to note that this nassaqe is followed 

immediately by the f:ollow:i nrr: 
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"'rhe alternative is to say tha.t \vhen drunkenness is 
raised in defence, there is some special exception 
from the Crown's general duty to prove the elements 
of the charqe. We know of no sufficient authority 
for that, nor any principle which justifies it." 

The importance of this reference is that it shows 

in context the earlier par;sacre was one where the members of 

the Court of Anpeal were considerinq the matter from the 

point of view of where the onus of rroof lay. It is also 

important to note that in Kamipeli's case the Court was not 

narrowing the scope of intoxication when raised by an accused, 

but expandinq it. The appeal was allowed because the 

direction suqc-rested that drunkenness coulcl only be relevant 

if it was so extreme as to nrevent a nerson sufferinq from it 

from havinq any intent at all. The Court of Appeal made it 

clear that while a person who was intoxicated to such an 

extent could clearly not be quilty because he could not form 

an intent, drunkenness to some lesser deqree mic-rht also be 

relevant in decidinc-r on a consideration of all factors 

disclosed by the evidence whether the accused person had the 

necessary intent. 

In placinc-r an emphasis on the a.nproach which requires a 

jurv to take into account all factors in considerinq intent, 

the Court of Appeal, as I understand the position, was not, 

in Kamipeli's case, endeavourinc-r to make the matter easier 

for the prosecution, but avoidinq a situation where a factor of 

significance miqht be excluded from consideration because its 

application was too confined. This follows from the further 

discussion which appears in Kamipeli's case. The Court 

stated, for example: 
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"He accept that if it is shown that the accused \,1as, 
in the literal sense, so drunk thc1t he c1oes not: know 
what he is doinrr, he should be c1cnuittcd o-f mur<ler 
for he could not: possihlv have the: necessary intent, 
statutory or conman lav1, bnt what. of the: nan whose 
drunkenness has not reachecl that starre? We cannot 
imacrine that. Lorcl Dennincr intcmc1ec1 that a -jurv is 
never entitlecl to -find intent not nroved when the 
evidence relatinrr to intoxication falls short o-f 
ei,tablishinrr thr1t the accused wns so drunk that he 
die! not kno,.r \,Jhnt !te was doinrr." 

I would there-fore understand l~arnineli as decidin0 that: 

1. ~'/hen an accw,ed person is so c1rnnl': thilt he is incanable 

of forr11inq un intent .:tt all, th{1 pror;c~r~'ution r111st fail; 

2. If the evidence shows that therf, is some lesser deqree 

of intoxication, it is nevertheless relevant as a -factor to he 

taken into account \Jith all other relcvRnt fact0r;; in 

determininrr \Jhcther or not the necessarv intent wRs nresent; 

3. The onus of proof remains fairl" anc1 srruar0ls,r on the 

Crown which must nrove intent; 

,J. l\t least at prenent there is no distinction in 

Nev, Zealanc.l between the situation Hhich exists in respect of 

basic and specific intents (but it mRv ,be more di-f-Ficult to 

discharrre the onur; in resr,ect of a ,,neci fie intrmt) . 

In thi:; case, the learned nistr ict Court ,Tudrre 

specifically stated thRt he was ar,nlvinrr \·Joolrnincrton v D.P.P. 

and Kamipeli. Ile statec"l that he was in the position that he had 

a qenuine doubt about the :tbility of the c1efenc.1Rnt to form 

cm intent. If that is so, then althourrh it woulc1 normally be 

appronriate to consider the matter from anoint of view of 

all relevant factors, he has obviouslv decided that the 

evidence be-Fore hiM \·las su-Fficient to raise the extreme case of 

lack of canacity to form an intent Rt all. 
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I do not consicler thc1.t this .::mnroc1.ch is con:trarv to 

that recruircd by I,arnipeli. I note that the learned 

District Court ,Tuc1crc made the anparentlv contradictorv 

statement, "llcre the evidence falls short o-F establishincr that 

the accused was so drunk that his mind was not functioninq ..•• " 

W1ile the above stc1tcmcnt does appear at first sicrht to be' 

contradictory, it is not necessarily so, because the learned 

District Court ,Tudne correctlv accepted that the onus lay on 

the Crown, not on th:_ defendant_ and h:'.s comment mav be taken in 

the context of onus of nroof. 

I was referred to the decision of' lfarclie Boys ,T in 

St_e_i_nh_E:_r_cr_ v JO_ol_i_c:_e_, 1B llunust 19B3. In that case, the learned 

,Judne in the District Court appearerl to have apnlied the 

decision in D .P .P. v J'.aj_e\-~s_1<__i_ rather than that in Kamineli 

so that the case was concerned hasicallv with a clistinction 

in intent. 

I cannot find that the lonrned District Court Judne was 

\·1ron0 and I would answer nuestion l by savinn "Ves", provided 

it is accepted that this is an exnmnle of the extreme case 

referred to in Kamipeli and not the sjtuation which would 

normally arise in Hhich case he would no doubt have considered 

all relevant facts, includinq r,ossible intoxication, in 

considerinn whether or not intent harl been nroved. 

This appeal is bv wav of case staterl. I do not have 

available to me the notes of evidence, nor the full decision 

qf tlte learned nist.rict Court ,Tudne, In those circumstances, 

it is impossible f-,:- tn :i.n,:,.·.,r rmestion 2. 
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As far as cruestion 3 is concerned, in the licrht of the 

fore~oinn, the answnr is 

The anneal will therefore be dismissed. The resnondent 

is entitled to costs, Hhich I fix at $250.00. 

The Crown Solicitor, 
Hamilton 

Messrs McKinnon, Garbett & Co 
Solicitors, 
Hamilton 




