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ORAL JUDGME111T OF ChSEY J. 

Th~s is an dpplication for further provision 

under. the Family Protcc:t:1-on J\ct. f:com ti)-9 Will of the Jate i"c'.:rs 

Pook, who died on 1980 at the nge of Hc-:r 

Will was made on 27th May 1971. In it she left legacies of 
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husband. According to the affidavit:s from the Trustee. the, 

net value of the estatG i:lt the moment would ··be about $52,200 

and concd.f;ts mainly of a awellin;;Ilous1c, at 

was built by Mrs Pook on a section she purchasE~c1 there in 

19(i6, She was then a widow, having come out to New Zealand 

with i'1ir Pook some tlnee or four yt~ars previously, and the 

latter has lived with her ever since. 

He_ seelrn fu;:ther provis:i.on on the c:rrounds of a 

breach of moral obligation his mother owed to him in respect 

of tlrn care and devot.ioi, he ha~, given L.o her over all the 

years he lived with her, particularly as she moved into old 

ago. :i.n the 70's, There is mention in the affidavits of her 

suffering an accicent in 1979, and I have no doubt that this 

would have increased the burden on him. He makes no attack 

on the 10,gacies to Firs r.1rcKcnzj_,i 01: her danghtt!r, and the 

con·test is really one~ bcti,vc\un himself and Mrs Woon. H0 

suggests that in all the circumstances the residue of the 

estate should be divided egually between them. Ii:. l• C' 

'' 
pointed out that he actually built a garage on the property, 

wt1ich was valued at ~,1,7L{ in the total valuation of $50,000 

made last 1-1.ugust, and produced in the Trustr:1e's latest 

affidavit. This was acknowledged to be his property by the 

late Lies Pool: when slw we.:, givincr instr.u.ctic,ns for Lter !>Ji U., 

an(l apparently there is no cJispute that be: 

some allowance for this. 

]. ,~ 
·'-' entitled to 

There is annexed to ':'.::us tee's first 

affida:vit a letter from I'lr Ray i-1110 p:i.~epa.recl the t\!ill. His 

rccollGction of the visit is ~nderstandably Vhgue, but he has 

the~ impression_ that Mrs Woon was benefi ttea in this way 

to b.cing her econ.orrd.•:! . . 

c.1.rc,;ms t:ance::-; 

up to par:i ty with thos0 of her other .chiJ dr<rn. I am 

informed tllat Hrs I'1"cKenz:i.e is .relati'1ely well off and makes 

no claim .. 

hard life. 

eas Mrs Woori, h0s by all accouats, le8 a fair 

Her husband waB unc,mpl0yed to th.r:: 2r,d of tb0 

30'8. 'Ibey raised five,; el1iJ.dr.eri and have qu~~:e clc~arly C 

a very 900d job of it, al ·no~1.1',; ivitl1 E1oet ·of tt10.1n f) 
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their hands, they can probably look forwar.d to an easier 

lifestyle. I do not think anybody could doubt that in human 

and economic terms, her. life has been relatively hard. She 

deposes she and her 

a council house. 

husband are in the process of 

Both are on a moderate income. 

purchas 

She has 

part-time work as a cleaner and her husband is in steady 

employm::rnt, but suffers from various disabi li ti0s which may 

affect his future. She is obviously concerned herself about 

what might happen to .be:r. if: there should be any unexpected 

problems, and emphasisl3d in her affidavit her inability to 

keep up insurance contr.:i but ions, on which the arnou;1t of any 

pension would depend. 

By contrast, Mr Pook ·has never married. He 

suggests that his mother I s desire he should stay with her. 

influenced his decision. I am unable to form any conclusion 

abo.ut that. He is now a mature man, settled in life with 

steady employment as a fitter, apparently suffering from no 

disability and, of course, as Mr:s Woon's Cuunsel has pointc~a 

OYlt, he has been for many years living with his rnot11er uho 

provided him with a home and who, I have no doubt for most of 

that period, satisfactotily loolrnd aftei: his dornestL, 

needs. His counsel suggests that on a comparison with Mrs 

Woon, there is not v0ry much between them in relative 

economic terms. He has savinqs of about $13·, 000 ,rnd a car 

valued at ~il].,000, which was used to take his moth,~r aro1rnd 

when she neecisct it bGcause she had no vehicle of her own, and 

did not drive. He subm5.ts that this should be taken into 

account in looJ;:iug at ~,rs Pook' s reasons for making the rJiLL 

in the w<1y th;;t she did. Whatever the position might have 

been ,in 1971, i'.: ;icu t:urns out that not guite tl1e same 

considerations would have influenced l1er if she was lookin9 

at the mati:er at; tt.e date of her death which, of course, i,; 

th~ time at which the court must make an assessment of 

wheiher o~ not: there hRs bean a breach of the moral duty 

by' Uw t.esr,a.tor:. 

Mr Wil80D also t s Pook mi 
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have been prompted by plans on Mrs Woon's part to come to New 

Zealand with her family; and was making, by means of her 

Will. an ~ppropriate provision to encourage this. Naturali..y 

enough, she would have liJ,~ed to l1ave seen them come out 

here. Those plans existed at that time, but were abandoned 

shortly afterwards as the children started leaving home, 

marrying and settling down. For quite understandable 

reasons the Woons preferred to remain close to them and used 

tbe money they had been saving for fares, to put down on 

their Counci.l house, which they are still in the process of 

buying. There was a sugg,istion in her affidavit that Mr. 

Pock may have benefit.tea from a bloc!( of flats whiclt were 

built in conjunction with his mother and Mrs McKenzie around 

the late 19GO's. There is certainly no reference to ~his in 

the reasons recorded by Mr Ray when he received the 

instructions for tho Will in 1971, and M.r. Pook has gone to 

some pains to answer this suggestion in a later affidavit. 

He deposed to the fact that only a very small profit 

resulted, due to a down-turn in the market and the difficulty 

of disposing of them. I therefore put this matter aside in 

considering the issuee before me today. 

The basis of his claim is the relac:i.onship lrn 

had with his late mother as 2. dutiful son, and the help and 

assistance which he n~nda.ced her ove1: a long time. It is 

acknowledged by Mr Galbraith that there was a breach of moral 

duty in this case. I must commend all Counsel for the very 

fair and balanced way they have made their submissions. 

Ti1ese cases are difficult enough wllen mcmbnrs of: a fan:i 

find themselves at odds over a Will. I can record \,_,1th 

pleasure lhat nothing taldng place today botweEin CoimsE~l in 

tl1e way tltt0y hav~) put their respect:i.ve clients I views l.>Gfore 

rre, would have exa·ce r bated' any problems. 
' . I .JIU (JU i tG ,.f311J. 

they did thejr best to try and brinq abo·ut a settlement 0 11t 

of Cou.rt,. 9albraith mentioned the c1:i.f:f:i.euJ.ty of 

con~ucting such negot1 tions with a 

well understand this. I ·only· 

rty overseas, and I ca 

that the · ded. rd.on I ha 11 (1 

to make will not d8epen any rift which h~s formed be Rn 
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family in New Zealand, and the Noons in England. 

The Court's duty is clear in these car,er,. It 

is to remedy any breach of moral obligation that the testator 

owed to the Plaintiff. but only to the extent that 1s 

necessary to do so. It cannot remake a Will on the basis of 

what might have been f2;irer all round, or if the parties 

think a Will in different terros would have been more 

suit.c1ble. The moral obligation. of course, is to make 

adequate provision for '.:he needs of the Plaintiff, and the 

Courts havo emphasised that this is not to be deter.:mined or,_ 

purely economic considerations, but that moral and eth:i.cal 

aspects also play thei.r part. It is on this basis thc1t I 

have no doubt Mrs Woon accepts (through her Counsel), that in 

leaving a legacy of $2. 000 to Mr Poolr., her late rnotber did 

not pay sufficient regard to the care and consideration which 

he had afforded her over the years. Balanced aga:i.nst this, 

of: counrn, is :the fact that for many years he 11.as hacl the 

comfort and company of a home with his rnotlH>r and, until 

increasing years and infirm:i ties prevented :i. t, the domostic 

care and consideration which she could provide. Over all 

those years, therefore, he has no doubt been able to enjoy a 

lifestyle which would have been considerably easier than that 

unaertak(• n by Mrs 'i:voon. I have no doubt from the material 

before me and the submissions of Counsel, that this was the 

k5nd of situation the late Hrs Pook recognised and ti:ied co 
provide some compensation for by the terms of her Will. Go 

thac it is not simply, as Mr Wilson 

looking at and balancing up the relative 

of Urn p,uties today, and deciding that 

sug-gestsc a case O
r, ,. 

financial positions 

Mrs Pook might ·have 

dona things differently if she had been making a Will at the 

date of her death. 

It is essentially a balanc opei:aUon. 

PoGk, I tl1ink, J.s like anybody else of his age" and financial 

s~s tuat:i on - he could ck witl1 t.lrn · extra monc~y out of the 

estate .. But he is· in no r:(~,:11 fi 1 'need; !H: u, :i.n 

st employment and if ec oruic aspects were all that I ha 
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to pay regard to, he would have some difficulty in persuading 

any substantial award from the estate t:Jas that 

wari:anted. However, I accept the largely uncontradicted 

evidence - especially towards the latter years of Mrs Pook's 

life that he did render considerable assistance to his 

mother and was a devoted son. While this could to some 

extent be regarded as repaying the obligation h8 may have 

owed to her for the benefits he obtained in the past, 

nevertheless, I think it warrants recognition going well 

beyond the small legacy (in today's terms) which he was left. 

Mr Galbraith suggests that the area at which the 

Court should be looking to remedy the breach of moral 

obligation, would lie somewhere between one-third to one-half 

of the net residue of the estate. I am not prepared in all 

the ·circumstances to go so far as a half. I thint I would 

be doing justice to tlrn parties in the sense the Act. 

contemplates if I dircwted that the legacy of *2, 000 to Mr 

Pook should remain, in recognition of his interest in thG 

garage. The other lega6ios, of course, remain intact. 

Subj(,ct to this, the residue of the estate is to bi2- div:iJlod 

one-third to him and two-thirds to M1:s \iloon. Miss Goc1clard 

submitted a very helpful memorandum in her capacity as 

Counsel representing the grandchildren. I am satisfied that 

they have no independent claim, and all of them are mald.ng 

their way in life satisfactorily. Hr C'-;JU:ing also ind ica tc•d 

that neither. 1,rrs urcKonzie nor her tJaG9hte.r: w~.sh. to advance, 

any cla.im. There will be ordera accordingly in· those 

te.tms. I direct CoLmse:L to submit a draft ord,0:r i_n which 

they can make their rec011tm,1w:lations ro;: cost.s. 

_f.,ol ici tors_: 

, Thom St=xton E, Macdonald, J;,ucl;'land. _for -Plaint:if£, 
Wood Ruck Gi & Co .• Ot&huhu. -fo;: Defendants, 
K:i.ng Garra.rd & Co., Pukel;:c;lle, for E .. Woon, 
D.D. Cutting_& Co.~ Auckland, for I.B. McKonzia. 
L.P. Goddard, lrnctla:nd, fo tlw grar:dcli:i.1cli:c~n 




