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JUDGMENT OF ONGLEY J 

This is an appeal by way of Case Stated 

dismissal in the District Court at Wanganui of two 

under the Arms Act 1958 brought against the present 

respondent. 

The offences with which the respondent was 

were the following: 

"THAT between the 1st day of December 1982 and 
the 11th day of June 1983 he did unlawfully 
possess a pistol, namely a .455 calibre Webley 
revolver (Section 7A(l) Arms Act 1958). 

THAT on or about the 11th day of June 1983 he 
did deliver possession of a firearm, namely a 
.455 calibre Webley revolver, to S 
K , a person not entitled by virtue of a 
permit issued under the Arms Act 1958 to · 
obtain the firearm (Section 7(2) Arms Act 1958)." 



The relevant findings of fact made by the District Court 

in .,e fo )WS 

.L rhE. :i.:esp,,.;. 'ten,_ pur ~.,. ".lSe :.he .st .. to 
hold a<" .. , a.n antique. 

2. rhe • -!--
.LS~ wa '"If :yp 1hi ha ot 

been in ·use since the Second World v?ar., 

3. '.!\mm·.·• Lti fo the ·_st ha· ot en 
-:nan·; ~"l.ct ed .c s e C ,id ,bl -im, 

4., Z\t the ·time the respondent purchased 
the . Lst it · ,.s : i 1 w ~in on io: 

5 • The re::;pcmden t: 
a p . iod E 1 ~ ·non' 
ing :ona .·. ·.ion ..1pa 
through it. 

repaired the pistol over 
, a 1 pu '· ·· t ·· ·'':o • rorl•-" 

-~ o :ir ai mi n 

6 • The ·. 3sp len ,da · _a. md f , · un. 
tion. f30 such ammun1xi.on 1vc.!.s , ..• c,pab ... <:. of ,:ieinJ 
fired tilrousrh the pistol, 

7. The asp len ::ir a •en · s ou. 
of ammunition th:,:ough the pistol in the bush 
som ., 8 m~ ~-·--tl1s ,. cfo ""~ tl1f'"'! ~'1ea~~-t 11.g i.., se~ 1.£ ·t·he 
pi~• 1 w Ld ck 1 t ·.es .ts :cu. y. 

a.· The pistol was possibly st.ill capable of 
f:i:t J a ,.mi ,n cou it , a :he .te 
of 'i.11s~ h-:.,c.r:i.n<;: • 

9. 'rl1.e resp~mden4•. qav 0 the ··-,i_stol and some 
ararrc iti · to 

10. 'rlie rer:;pondent was not compelled to give 
the , ist· to . b · chr :s · irrn ia'. 
dea:~> or .. :-ie . m Ul :,ar ·se on 
Crimes Aci 1961). 

11. \t 1 m ~ri ti ~ n :he · he sp• 
ent no:r· K was the nolder of a permit 
issued under the Arms Act 19'.'i3 authorising the 
oos. -ssi of ire 1s. 

12. rehe pistol. was not desi9ned for and was 
.-1.ot · :tpa' ·::, o · '.:ir' J a mi' ,n ·rer · .y 
beL. :,· ma., .·.fac ·.:: .:-ed 

13. At all ma.ter.ial times th2 respondent held 
the . tst ·· so .. y an · 1ti , a di · ot e 
it or intend t.o use it .cor any other pm:pose. 
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The decision on ·the charge Jilid under Section 7A (1) 

of the Arms Act 19 5 8, tha·I; is, the chArge of lrn.ving i.:mlZl.,•tful

possession of a pistol,, as n~corded :i .. n the Case Stated was 

as follows: 

"1. •rh0 pistol wv.s an "antique firearm" as 
that term is defined by Regulation 2 of the 
l\.rms Regulations 1959. 

2. By v·irtue of Regulation 12 ( 4) of the 
Arms Regulations 1959 the :cespondent did 
not require a pe,:·mi t under the Arms Act to 
la,\ffu.ll~'i" p<)!3se:-::1s t:b.e 1?istol .. 

3. As his possession of the pistol was not 
nnlawfuJ. the information should be dismissed." 

The decision on the charge lnid under Section 7(2) of 

the Arms Act 1958, that :Ls, the cluu:ge of delivering a fire·· 

arm to a person not entitled to o:)tain a firearm, a!": 

recorded in the Case wRs as follows: 

"L That t.he respondent had not made out the 
defence of compulsion under Section 24 of the 
Crimes l\.ct 196L 

2. That the pistol was an "antique firearm" 
as that term ii; defined by Regulat:i.on 2 of the 
Arms Requlations 1959. 

3. That by virtue of Regulation 12 ( L1) of the 
1\r:ms Regulat.ions 1959 the person to whom the 
respondent delivered possession of the pistol 
w,u; not required to obtain a permit under the 
Arms Act 1958. 

4. 'l'hat as ·the revolver •,.tas an antique the'! 
information should be dismissed." · 

On the latter cha.rc;e t.he prosecution ba,,;ed its case wholly 

on the issue as to whether the p:i.,.:: tol was an antique and 

indicated to the ,Judcre that i.f tJ-Jat ,·:ere to be hin finding 

it did not submit that delivery i:o Kr')J.land i1as unlawful, 



The que,;tions now to be anr,\•,,ered ,':'Xe. framed, by the 

,Judge as follows: 

"1. Wl\S I con:•,3ct iii finding that the Respondent 
was in possedsion of a pistol that was not designed 
for and was not capable of firing aoonunition 
currently baing manufactured? 

2. WAS J correct: in find.i.ng that: at all material 
times the respondent held the pistol solely as an 
antique and did not use it or intend to use it for 
any other purpose? 

3. DID I correctly apply Regulation 12(4) Arms 
Regulations 1959 •in disrnissinq the charge of unlawful 
possession of a pistol laid under Section 7A(1) Arms 
A.ct. l95B? 

4. DID I correctly apply Regulation 12(4) Arms 
Rcgulat.ions 1959 in dismissing \:he chm:gt~ of 
unlawful deliirery of posst~ssion of a firearm J.a:i.d 
under Section 7 (2) Armr:.; A.ct 1958?" 

rrhe i?Urpose ()f Sect:ior1 7 ( 1) o:E the 1\rms Act as :t.·elat.ed 

to firearrns ir:; to t. any person other than a licenced · 

dealer from procuriuq possession of a firearm otherwiso than 

pursuant to n permit nnck,r Section 7, or under Section 6 

1vhich dealr; with impm:t permits. Section 7 (2) prohibits 

delivery of posrc:ess1.on of any firearm to any person oth(;-~r 

than a licenced dealer or a person entitled to obtain the 

firearm by v:i.rt:u,? of ,1. pennit tmder the l\.ct. 

Section 7A deals with possession of pistols only and 

prohibits any person from being in possession of a pistol 

unless so authorised or pcrmi tted by o;~ pursuant to the~ Act 

or Regulations made under it. l'I. pistoJ. 1 by definition 

(Section '.-:), means any firearm ,·ihicl1 is designed or adapted 



,., 
.) . 

to be held and fired with one hand; and includes any 

firearm that h; less than ?62 millimetres in len9th. The 

firearm mentior1ecl in these cha:rges was undoubtedly a 

pistol and so tlH3 Crm-m chor1e to frame the charge of 

unlawful possession a::; 1.1n offence Section 7l\. 

Regulation 12(4) of the llrms Regulations 1959 rends 

as follows: 

"(4) Nothing in Section 7 of the 1'.ct shall 
apply to any' antique firearm." 

On this appeal it was submitted initially by the 

appellant that. aF: Regulation 12 ( ,1) exempts antique fire-

arms only from th2 opera-cion of Section 7 and not from 

the operation of Section 7A it could not be invoked as a 

defence to the charge of unlawful possession brought 

against the present respondent under the, latter section. 

However Mr Moran felt bound to conced1':! thnt the permit 

required for lawful possession of a pistol is a permit 

for possession of a firearm grantea pm~suant to Section 

7 from which it must f:oLLou that if: the pistol is a.n 

antique firearm, ,,;hich il~ may be~, no such permit is 

required becuuse by virtue of Regulation 12(4) Section 7 

has no application to such a fireann. 

'l'he exemp-c:i.on Eor 0.n antique firearm afforded by 

Regulation 12(4) can therefore in appropriate circumstances 



have application equally as '\•,ell to ;;,, charge laid undt'!r 

Section 7A as to a charge under Section 7. 

In rny view the District Court 3udqe applied 

Regulation 12 ( '1) corrt!:,ct1y to both charges so long . , 
a.s J. c 

was· properly proved thv.t ·i:.hi'! firearm in question was an 

"antique firearm" within the meani:n~i- of the definition 

contained in Regulation 2 of t.he Arms '('t(::gulations 1959 

which is in these words: 

II "Antique firearm" means any firec1.rm which 
is held in the possession of any person 
sol('!ly as an antique (but not as a copy or 
replica of an antique) and wl1ich is not 
designE:d for and ir{ not capable of fid.ng 
arnmuni tion currently beinq mam.1£,,,ctun:id. 11 

'l'here are two :requirements therefore; first, tlH'! firearm 

must be held solely as an antique zi.nd second, it must. be 

neither designed for nor capable of firing ammunition 

currently being manufactured. 

Mr Moran accepted the position thRt jn order to 

ence before him the Di.st~ict Court Judg~ could not 

properly have fo11nd 2s he did,-

1. That the re~pondent was in possession of a 

pistol that was not designed for and was not 

capable of firinq ammunition. currently being 

manufactured, and, 
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2, 'rirn.t at all material times the respondent 

heltl the pistol solely as an antique a.nd 

did not use it o~ intend to use it for 

any othar p11rpos0. 

I am bound 'co accept. the primary facts found -by the District 

Court Judge as set out :i.n the Casr'", 'rhe question to be 

considered therefore i:3 whether the ,Tudg(':! could properly 

have drawn the conclusions which he did draw from those 

facts. 

On the question of: whet.her tl1e p:i.!;tol was desigrn':!,1 

for or capable of firing ammunition currently being manu-· 

factured there is no suggestion ~1at it was designed for· 

firing such ammunition. The issue is whether it was 

capable of firing such ammunition. 

t:urns on the meaning to be givcm to the words, "currently 

being manufactured". Once the pistol was put in working 

order it wns nndo\1btedly capable of fb;i.n<.J ammunition of 

some sort, as the D:Lstric;: Com.:·t ,Judge held. He found that 

the ammunition which was actually fired through the pir.;tol. 

, was adapted by t:.h~, responden;;. ::,o as to make it capable of 

being fired through the pistol. He did not say in so many 

words what :i. t h,!.d r>Pen c1.dapt.ed i:ror,1 but r,1r Moran addresr.:ed 

his argnmen.t to rni::c, on the basis that Uw ammunition fin?d 

by the respondent hac1 been cut down o::::· modified from 

ammunition prevJ.OU:3 -1.y manufactured. In its original 



condition it w~s no~ cd: f:ir,'"d i.:hrouqh the 

pistol but the t~tion, in Mr ~oran's submission, 

brought it Hi thin the category of "nrnmun:U:.ion currently 

being manufRctured". The Shorter Oxfora di.ctionary 

gives the primary meaning of the verb 't·.o manufacture' 

as "to work up (material) into forms suitable for use". 

AdopU_ng that meaninr:r as the one properly to be 

giVt'!n to the word a'.J used in the definition of 

"antiqu8 fire;u~m" in the A.rms Regu:i.,\'i:iorni, Mr Moran 

contended that the J:·e~; pondf.=!nt had "m;1nuf actured II thE:~ 

ammunition which hE-, f:ir8d; that he <1.1.d so "currently" 

in the sense that the a<'laptation was done at a time. 

relevant to the commission of the al1(3gec1 offence; und 

that those facts were inconsistent with the conclusion 

reached l·q the Dis-\:.rict Court ,Jndge. I r•ej ect t11at 

argu.1nGnt. fo1~ t~°'ro reaE:ons .. The first is that I do not 

believe that an adRptation of an e:~isting product can 

proper11r Jxi dc,,CJ~ibed i.n ord:i.nary 1.rnn.ge as the manufac·· 

turc~ of the rc~t:;1J.l·t:ir1g produc1:i secondl~{ 1 11crv.,.:L11g regard 

to what I believe is the purpose of the Regulations, 

I do noi: accept that -::ht~ term "ammunit:i.on curren-tly 

being manufncture<l" includes whnt mny be describ0d as 

"home made" ammunition hut rathei:· if.: intended -::.:o 21pply 

to ammunition current.ly bfd.ncr made by cornmer.c:i.a). 1110.nu·-

factnrers% l', more modern rmd more acceptable d.ictionary 

meaning from the same source as that used by Mr Moran is 

"to produc8 labour on a lnrge scnlen. The word may 

l1a:ve c1 nutY11)er of a11d th.c n.<?;<JT11at.ion rnaJ:' !J(::'.:! 
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somewhat loosely framed but I think it:s intention is clear 

enough and 1:ha.t Ls to prevent v. usable firearm capable .of: 

firing ammun:U.:ion currenU.y obtairiab1e from commercial 

sources of supply b1.,d.ng held without a p<~:rmit in t:he guise 

of an antique. 'l'his f:Lr1:·,:rm did not have that capa.bil:U::y 

and was not, in my vj_ew, prevented from belor1ging to the 

category of "antique firearms" by reaEmn of the fact that 

it had the capaci 

for use in it. 

to fir,~ ammunition. r:.peciaJ.ly adapted. 

On the q11estion whether the respondent held the 

pistol solely as an antique Mr Moran submitted that once 

the responckmt. put the pistol in working order and fired 

ammunition through it he held it otherwise than solely as 

an antique, there being an ndditionnl purpose, namely the 

purpose of firing bullets through J. 

ness oF that submisr3ion depends 

I thi~: the sound-

on the~ purpose 

f the purpose was 

something such ns h101ting animals or even target practice 

I thL1k that might the protection but each case 

Ili3C~ds to be considered on its O\•lll facts 0 Here the 

District Court ,Judge ht;.s found that a dozen or so rou.ndt:; 

pistol 1•1ould 1'. .. iorJ:. n:nc1 t.o tE~st its acc1.1racy" j; 

is defined in ·,·.he Shor-1:i:,r Oxford Dictionary as 11 2 n~J.ic 

of ancient art or of tho past". In order ,:o be regarded 
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as an ant.ique it :i.s not necessary t.hat: an article should 

be in other than ·working orck~:-c. l\. clock in workin~r order, 

for instanc1~, may yet b,a, c1n antique. The discharge of a 

firearm in orde:t· to ascertain wheUH:~r it is in working 

order and whether it fires accurately cloes not necessarily 

indicate that :i.t is not held solely l.1.s c:m antique. 'l:he 

discharge of tile :f:ire<1rm in order to discover its qualities 

is in my view c:!ntirely consistent with it being held solely 

as an antique. 'J.'hat H: what the District Court: Judge found 

to be the p1..1rposG1 o:f firinq the ammnoition throuqh the 

pistol and in my vi.cw h-2 was entitled to conclude on thctt 

basis that it was held solely as an antique. 

For the reasons :r. hnve given I find that ea.ch of 




