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IN THE HIGH COURT OF NEW. ZEALAND M.64/83"
WANGANUI REGISTRY -

/(QS BETWEEN  THE QUEEN .
/ . Appellant
AND D. G
Resgondeﬁt‘
Hearing 28 February 1984
Coungel P. A. Moran for the Crown

J. T. Refoy-Butler for Respondent

Judgment 2 March 1984

JUDGMENT OF ONGLEY J

This is an appeal by way of Case Stated against.the 

dismissal in the District Court at Wanganuili of two chargesi:

under the Arms Act 1958 brought against the present

respondent.

The offences with which the respondent was charged

were the following:

YTHAT between the 1lst day of December 1982 and
the 1ith day of June 1983 he did unlawfully
posgess a pistol, namely a .455 calibre Webley
revolver {(Section 7A(1) Arms Act 1858).

THAT on or about the 1llth day of June 1983 he
did deliver possession of a firearm, namely a
.455 calibre Webley revolver, to S5

S , a person not entitled by virtue of a
permit issued under the Arms Act 1958 to

obtain the firearm {(Section 7(2) Arms Act 1958).7
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The relevant findings of fact made by the District Court

Judge are set out in the Case as follows:

1. The respondent pufchased the pistol to
hold as an antique.

2. The pistol was of a type which had not
been in use since the Second World Warxr.

3. Ammunition for the pistol had not been
manufactured for some considerable time.

4. At the time the respondent purchased : B
the pistol it was not in a working condition. :

5. The respondent repaired the pistol over

a period of 12 months and put it into a work~ : ‘

ing condition capable of firing ammunition et e
through it. . ‘ i

6. The respondent adapted rounds of ammuni-
tion go such ammunition was capable of being
fired through the pistol.

7. The respondent fired a dozen or so rounds
of ammunition through the pistol in the bush
some 8 months before the hearing to see if the
pistol would work and to test its accuracy. .

8. The pistol was possibly still capable of
firing ammunition through it as at the date ; :
of the hearing. \ R

9. The regpondent gave the pistol and some : n¢f0.
ammunition to one X e

10. The respondent was not compelled to give
the pistol to K . by threats of immediate
death or grievous bodily harm (Section 24
Crimes Act 1961).,

11, At all material times neither the respond-
ent nor X was the holder of a permit
issued under the Arms Act 1958 authorising the
possession of firearms.

12. The pistol was not designed for and was
not capable of firing ammunition currently
being manufactured.

13. At all material times the respondent held
the pistol solely as an antique and 4id not use
it or intend to use it for any other purpose.”
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The decision on the charge 1imid under Section 7(2) of

the Arms Act 1958, that is, the charge of delivering a fire-

arm to a perscon not entitled to a firearm, as

recorded in the Case was as follows:

A That the respondent had not made out the

defence of compulsion under Section 24 of the

Crimes Act 1961,

2. That the 3%%&@3 was an ”“Nt%qhe firearm”

as that term is defin by Regulation 2 of the
Arms Regulations 1959.

3. That by virtue of Regulation 12{4) of the

Arms Regulations 1959 nh person to whom the
respondent delivered possession of the pistol

was nobt regquived to obtain a permit under the
Arms Act iy 8.

LY

4. That as the vevolver was an antigue the

information should be dismissed.”

On the latter the prosecution based its case wholly

on the issue as to whether the pistol was an antique and

indicated to the Judge that if that werse to be his £

it did not subwmit that delivery to Kelland s unlawiul



are. framed by the

1 -y

the Respondent
was not designed
Aammunition

capabl
ng manuf

1 y‘}w@ TV

3,  DID I correctly apply Regulation 124} Arms

ons 1952 dn dismissing the charge of unlawful

possess on of a pistel laid under Section TA(L} Axms
~

is

4.  DID I correctly apply Regulation 12(4) Arms
Regulations i9§9 in dismissing the chavge o
of possession of a firearm la

unlawful
under Sechic ? Arws Act 1858727

P
L

dealer from procuring possession of a firearm otherwise Cthani
pursvant to a permit under Section 7, or under Section 6

which deals with import permits. Sectlion 7(2) prohibits

delivery of possession of any firearm to any person

than a licenced

[

firearm

with possession of pilstols only and

prohibits any person from being in
unless so avthorised or pernitted by or pursuant o the Act
or Regulations made under it. A pistol, by definition

{(Section 2), means any firvearm which is designed or adapted

-



5.

to be held and fired with one hand; and includes any
Eirearm that is less than 762 millimetres in length. The

firearm mentionaed in these charges was undoubbedly a

pistol and s0 the charge of
unlawful posgession as TR,

"{4} NWothing in Section 7 of the Act shall
apply to any antigue fiveam

On thisg appeal it was submitted initially by the
appellant that as Regulation 12{4) exempts antigqua fire-
armg only from the operation of Section 7 and not from

the operation of Section 7A it could not be invoked as a

defence to the charge of unlawful possession brought

5

against the present respondent under the latiter section.

However Mr Moran felt bound to concede that the permit

required for lawful possession of a pistol is a permit

3

for possesgsion of a firearm granted pursuant to Section

7 from which it must

- o s
if the pistol im an

antigue fire which it

ragulred be

has no application to such a

The exemption

ireunstances

it
0
ks

re in appropriate

Regulation 12 {4} can ther



5.

have spplication eqgually asg well to a charge lald undey

to a charge under Secti

In my wi

Regulation 12{4) correctly +o bob

was properly proved that the firearm in

e
=
o}
o
e
Fade
9
e
<

o
]
@
Eas]
)
o]
o3

"antique firvearm” within the meaning of the defini

contained in Regulation 2 of the sgulations 1958

which is in these words:

"Antigue firearm” means any firvearm which
ig held in the possessicon of any person

ag an antigque {(but not as & copy oY
of an antigue} and wh ig not
for and is not oag firving
ammunition currently being ctured.,

o Iy

he £irearm

second, it must be

ing ammunition

the pogit

must show

A

iot Court Judge

culd not

i

&

pistol that was no

capable of fiving ammunition currently being

and,




2. That at all material tines the respondent

held the pistol solely as an antigque and

I am bound to accept facts found by the District

Court Judge as set out in the Case. The guestion to be
considered therefore is whether the Judge could propenly

have drawn the conclusions which he did draw from

0]

y
s3]
03
7
@

for or capable of

turns on the meaning to be

being manufactured”, Once

[N

order it was undoubtedly «

He found that

i
o
E
5
s}
o
2
°
jat)
n

through the plstol

not gay in g0 many

Howwe BT o wm wn a %«
Mr Moran addres

his argument to me on the basgis that the ammunition fired

o
=
-
5]
&

by the respondent had been cubl down or modified

amununition actured., In its oviginal




8.

a2

category of "ammunition curvently

the one properly to be-

Arms

contended Wdent had
ammunition
in the sense

relevant to the

that those

argument for two I do not

product can

currently

"home made® ammunition but rather iz intended to apply

to ammunition

by

churers. A more modern and more

i

meaning from

"o produce

a gs and may be




somewhat loosely

enough and i

Siring ammunition

Ty

v G
and was not, in my view, prevent
£ kil Yo o

A

category of "anticgue fivearms

B3 1

had the capacity o

On the gue

pistol solely ag an antigue My Morvan submitted that onoce

the respondent put the pistol order and

ammunition through it he held rise than solely as

: 2

an antigue, there being an additional purpose, namely the

purpose of firing bullets through T think SOUN

aubmisgion

the purpose

DUTPOse was

rget practice

. each
needs to be considered on . Hevre the

trict Court Judge has found that a dozen or so rounds

P

of ammunition

g
bouds
et}
oF
o]
%»«5
o
2y
o]
[
;‘3)5
=



9] oy TG
i =i ol & sl 44
3 @ st wf F N T @
Lo B & [ oowd £
3 & o B ¥ &
v} o o o v B4 @ a
£ B 0 =g o =
& [eC B 4 FS T S o s
o o 8} . @ =
@ ] 4 8] Q @ “ Ko = @
1 L o = o o kS
o & o e o4 o
e s} o} = = 4 i
&3 = W e [S I L e o 8]
4 = | = o} 5} O o N
I o U o @ = £ o O [d
o) e 0 o ! o o
o [} @ pos 2 &5 &3 o o
5] =4 = R A o fe # ot 02 o o] o
o -t e ik = et A &t 33
o (TR B S S I o
P i vy 43 oo 2
&5 4] “ o] =i o] sed 0 o] @
43 o] L3 o R = e = ] o
T T B o 8B ¥ @
4 [o RN} @ [ 4 4 [
4 et o & oo 0] i 0 B o] s
® @ b o 93 w N N [0}
(=] 0 & @ =) O o] 4] B2 o
i [CI G| P [C I v ] ol A4S oo
0 b [ B e o @ & @ [0
s T T I N B o
o - ¢ Q = o
{51 I ¢ © B =t O o 0
& A 0 e L s 15} L
o e 7 i3 s} « - e
P B o o [ = e
W E8) “@ P w b e
9} s} S o SR [ 5 [ [ R
o Z & B R B o
b 4 44 B 9] 9]
43 o o} b [ORN S o} =l 0 Ee ®
- R o g B
[ORG LS CO N - S SRR« B
o 43 [ B @ ud 4} =4 [
o P [&] Z = o e oy b
4 ¢ g 8 DR T
E s 85 7 E 2 4 2 & 8
o 4 53 ot 0] i e ] K @ £
[ O 7] = © 4 s = o kS £
= ! & @ el
= [ g [ ST o = @ s} @
o e & o [ & 0w e

o
8
el
i

¥
order
4]
dis
i
a
t
pis
bas
the

as
be
£o
£4
ind






