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PIRS'l' ORAL RULING OF GALLEN J • 

'fhe accused ar<-1 all char<]ed with the importation into 

New Zealand of a Class 1\ controlled drug, namely heroin. Because 

at this staqe th,':! submissions which have been made relate to 

factual material which is contained in depositions, I think it 

is necessary to make certain assumptionr.i in ruling on the 

present application and I uo not propose to consider. the 

'• evidence in detail for that reason. 

In very broad terms, the char<Jus arose out,: bf a 

' situation where one, H , sent into l'!ew Zealand c~rtnin 

<1uantities of heroin by the post, the heroin beinq <'JCmcealed 
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in postcards and calendars. 'l'hese missives were addressed to 

fictitious p,crsons at addresses where it mi..ly be assumed lloben 

had some 1.>rosL;ect of 1:-iter collectin<J what had been sent. 

In the circumstances which occurred, I' appears to have, 

returned to Uew Zealand bP.fore the arrival of the mate~ial 

throu~h the 0ost and the evidence establishes that he had at 

least tlie oL)portunity of discussing what had taken place with 

the accused before the arrival of the heroin. There is no 

evidence to indicate that any of the accused were involved 

•.-.rith lli in the plannin,:i of tllis enterprise apart from 

su,Jqestions that !l, ha<'i discussed the matter some 

considerable time before his departure from New Zealand with 

one of the <1ccused and I do not consider that the evidence 

concerneJ is sufficiently strong to justify a conviction, 

evrm if it were accel't:2d in totality. 

'I'he Crown relies substantially upon material 

ol.JL::iint,d by way of an interception warrant and recorded 

conversations. 11r Laurenson submits that this material 

establishes tint ench one ·of the, accused was aware of the 

scheme aml r,:1rticipati~d in it in one way or another. 'J'he 

allcqed ~articipntion consistu of sugaestions contained in 

tho conversations as to what either had bean or would be done 

wi.tll tl,e hernin 1rmen it arrived ant'l noP1e evidence relating to 

wh~tt 1·,tr Laurc,n~;on clesci~ibed as a "dummy run" when the 

conversations surrqe.st that a propos:11 was discussed wh~rti)by 

on,~ or more o F the accuflt1d would checl~ the mail box at 011c of 
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the addresses to ,,vhich it n.p11P,1.rs lloben had consicjned some of 

th~ h8roin. 

I shoul.l rwy imrnc~diately that the evidence against 

the ~ccused J C in my view at most, goe~ no 

further than to establish some possible Jmowledge of the 

scheme and although ther<? are comments contained on the 

recorded conversations which, if accepted, would suggest he 

had some int,,ntion of partici.x1ting, there is no evidence 

at all that he <lid so and I do not consider that it would be 

possiLle for a case to Le established against him on the 

imi.Jortation charqe on the material which is before me. 

As far as the other accused are concerned, the 

problem comes with determining at what stage the substance 

concerned w:113 "im1.>orted" into New 7.ealand. The Act does not 

contain any definition of "i~lortedtt or "importation". These 

words have been the .subject of a number of decisions, some in 

relation to otlwr l\cts but two which have some direct analogy 

uith tile situation now before me. The first of those 

decisions was th,: decision of White J. in Purdy v. 'l'he 

Collector of Customs (Wellington Reqistry, M. •l 59/78, 

ju<lqmenl: delivered 25 nctober 1973). In that case, although 

the factual material set out in the judgment of White J. is 

not o.xt:en..;:ive~ T have had the advanta9,3 of seeing the 

reserved decision of the learnecl M.,FJistrate upon which that 

judgment was based. It is clear that the ap2ellant had 

Leen informed bnfore the arrival of the drug concerned of 
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the scheme by which it was designed to import it, that i 9 

the forwanUnq of the heroin to a post office address, 

adJr0sseJ tun fictitious a<l~ressee. The aupellant had been 

to the Post Office and given the name concerned. There is 

clear e~l<lence RnJ in<lee<l a decision that he had been ~uilty 

of a conspiracy to im~:iort the heroin, a decision which may 

have coloured the balance of the case and the specitic 

decision of the learned Magistrate was that he was a party 

to the im~ortation of the drug. 

'l'he other decision is a more recent decision of 

'J'hor 1, if. in n .• v. 7\nthony \Jilliarn Hart (Auckland Registry, 

T. 3/'l2, rnli,ir1 dcllver,2,1 21 A;,>ril 19,12}. 'l'hat was a case 

where the accused had been informed by telephone that a 

shirt was bein•J forwarded to him from the United States as 

a ,>resent to llis wife and that inside it he would find other 

r)r,~s0nt::;, wliicn it wus .:iccepted he understood to mean cocaine. 

'l'he :,h.i.rt ,..,as examined when it arrived at the Auckland Central 

Post Office, as a result of which a substantial quantity of 

cocaine vns found. Dt1mrny sachets having been substituted, 

the parcel w:1s dL~livered to the accused• s home in suburban 

/\ucklimd. l\fter it::; deliv0ry, the 1)olice found the accused 

in c.i.rc1.u:1stancl~S which SU(Jqested and which he admitted, 

involved his usinrJ the cocaine which had been s·ent:.. 

'.l'lioq, J. con~:;idered the question of thn tl!llc when 

importation must. have been completed. lie took f.hc view 
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that "importation" for the 1,urposes of the Act should be 

given i'l rather bro.i.der rnc?<1nin9 than it normally receives 

under the Customs Act. With resuect, I agree with that 

cone 1 u,, ion. He went on to say that "clearly there mµst be 

some point at which the offence of importation is 

cnmpleted, and after which dealings with a controlled drug, 

a.lthou1_1h i.llerpl, would not constitute importing" as such. 

'J'here is some difficulty in reconciling the 

two decisions and I do not find it easy to arrive at any 

forrnul:1 which woulc1 have some (JCneral application in 

circu111st 01nces of tll.i.s kincl. Clearly enough, participation 

in tile transi'lction as a whole would normally amount to 

importation. I w.:w concernecl over tile 1)ossibility that if 

•. 

the accused h.:id becoll\e awn.re of the transaction before 

comj_Jletion and had then involved themselves in its completion, 

that thei rnifJht ::-irot">erly be said to have become involved in 

the imporl:,-1tion, but for th.is, knowledge is not enough. It 

j 3 necess.:ir11 for them to have actually performed some overt 

net ,.•rdch woulrl directly involve them in participatior1. If 

qoinJ to tile letter box to 1Jick up an expected missive 

amounted to p,:1rticit.>:1tion, then this would be a con('.l,usion 

Jirectly contr<1ry to t!1e decision of 'l'horp ,J. in ~t. 1 s case. 

It has hoen i,ubmitted to me that impo:rt::fltir1ri ceases 

~12n the substance concern~<l ceases to be under thA control 

of the c1,_1pro,,ri:1l:e .:rnthorit.ie;;. I ~o not find thitl ta be 

an acceptal,l,, test as such becuuse it is clearly not ali 
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embracing. I should have thought for example, that if. 

lloben had arrived in New Zealand, had informed the accused 

of the transaction in whic11 he was involved and requested 

them to assist by collecting the substance when it arrived 

<1nd they had taken it to him at some pre-conceived ae'stination, 

that :i.t woul·1 thrin at least be arquable that they had at least 

participated in the importation, but that is not the case 

here. Thorp ,J. s1,ecifically left open tlrn possibility that 

a p,;rson who w,~nt to the authorities and became directly 

involved in collectin•J a substance which was held by the 

authorities, would be involved in the importation. In 

my view, a line has to be drawn somewhere between the 

' importation and the subsequent use or distribution of the 

substance. The evidence which is before me at this stage 

would I consider, fall into the second category, not the 

first. If it were established, it would go no further I 

think, than to estahlish that the accused with knowledge of 

What they were 00:i.ng to receive, waited for it and then 

subsaquentl; tock RRtion in relaticn to it. I agree, with 

resr•1?ct, wj th the views of T11orp J. and applying them as 

expresse~ by him, the importation in this case ceased at 

the tin,e the substances concerned were placed in the letter 

1~:~:-!,~s of the addresses to which they had been sent. 

Under those circumstancef;, I ~m ol:iliged to find 

that the charr1cs relatinq to importation cannot be 

sustained an,1 the counts in th0, i.n'1ictment relating t,:1 
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those charges will accorningly be quashed under the 

provisions of s.345 of the Crimes Act. Under those 

circumstances, two of the three accused must be discharged. 

F and B , you are discharged. 




