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There are two applications before the Court. First, 

for an order pursuant to Section 340(2) of the Crimes Act 1961 

that the accused be tried separately on counts of {i) possession 

of cannabis for supply (under Section 6 (1) {f) and (2). of the 

Misuse of Druqs Act 1975) and (ii) unlawful possession of a pistol 

(under Section 7A(l) and (2) of the Arns Act 1958). The motion 

also seeks an order under Section 322(8) of the Crimes Act 1961 

that the accused, in respectof those two charges, be tried 

before a District Court Judge and jury in the District Court at 

Rotorua rather than before a Judge and jury in this Court. 

The appellant was charged with two offences mentioned 

plus a further more serious charge of possession of LSD for supply 

under Section 6(1) (p) and (2) (a) of the Misuse of Drugs Act 1975. 
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After considering statements produced under Section 

173A of the Surmnary Proceedings Act 1957, Justices of the Peace 

in the District Court at Taupo conunitted the accused for trial 

in this Court at Rotorua on all three counts. 

This case provides yet another example of the confusion 

com..rnonly e:r'?erienced in the District Court, particularly by 

Justices of the Peace, at committal hearings. Such confusion 

is understandable when the Justices are faced, as they were in 

this case, with having found that a prima facie case was 

disclosed by depositions or statements against an accused person 

on both a count which is purely within the jurisdiction of this 

Court and on counts which would normally require committal for 

trial to a District Court Judge and jury. 

Ever since the legislation which gave District Courts 

jurisdiction in jury trials for criminal matters was introduced, 

various Judges in this Court, including myself, have stated on 

a number of occasions that a siMple amend~ent should be made to 

the leqislation; such an amendment would make it clear that, in 

situations such as the present, the Justices of the Peace or 

District Court ,Jud<:;e, at the point of con-L'nittal for trial, 

should co1n.'Tli t the accused for trial in the Eigh Court on all 

counts, leavinc;- it either to the Crown or the accused to move 

for severance of the District Court counts from the High Court 

counts as Mr Leary is doin<J now. 

I understand that some Crown counsel have ~ade similar 

representations for a simple amendment, but such representations 

have not yet borne fruit. The difficulty arises from the mandatory 
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language of Section 168A of the Summary Proceedings Act 1957. 

From my experience in Auckland, I consider the _only 

way of ensuring no jurisdictional problems in these situations 

is for the accused to be committed for trial to the High Court 

on counts which are within the High Court jurisdiction, and to 

the District Court for counts which are within the District Court 

jurisdiction. I can say from experience at the criminal callover 

in Auckland that this is the practice in the District Courts in 

the Auckland region; at callover in this Court, one frequently 

deals with applications from the Crown under Section 28J of the 

District Courts Act 1947 for transfer to the High Court of the 

counts on which an accused was committed for trial in the District 

Court, with the object of having only one trial, and that in this 

Court. 

Frequently, where the alleged offences arise out 

of the.same transaction, an order is made under Section 28J 

of the District Courts net without opposition from counsel for the 

accused. I have mentioned these natters because, in my view, 

this accused should have been committed to this Court for trial 

in respect of the charge of possession of LSD for supnly, and to 

the District Court for trial in. res~ect of the other charges. 

Since this did not hanpen, the proner ,,;ay to treat this application 

is as if it v1ere an application hy the Crown under Section 28J 

for a joint trial of all 3 counts in this Court. 

That section is very v1ide in its terms and per;,'!its the 

Judcre to order trial in this Court; it states no criteria on uhich 
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the Court should operate. 

Mr Leary submitted that the LSD for supply charge 

should be dealt with separately from the other two for the 

following reasons. 

First, the evidence against the accused on that charge 

includes evidence of intercepted communications which includes 

a discussion between the accused and a nan called Bellini over 

the acquisition of both LSD tablets and pistols. Under Section 

26 of the Misuse of Drugs l\mendment Act 1978, the intercepted 

evidence can only be used in respect of the LSD charge; therefore, 

all reference to the acquisition of pistols would have to be 

deleted from the transcript and edited in the course of playing 

the tapes which the jury would have to hear. rtr Leary admits 

that it might be possible to l'!'.ake the deletion from the transcript 

and to edit the tapes, but states that it is by no means certain 

that the tape, after the editing, would be intelligible to the 

jury. 

Secondly, counsel subnits that, as a raatter of. law, it is 

undesirable· to join af;ainst a defendant in the sane inc.ictinent, 

a char:;e of c1rurr clealin0 and a chc1.rcre of so:'.le other offence, 

i:':: the eviu.ence of intercepted cor:1..m.unications to be ,::;iven 

on the dru,:r dcalinr:; charcre, includes references which could 

sucyrest (_"'uilt on the other charae. In this subnission, he has 

the su-:::n::,ort of the Court of Appeal in R v. :'7all, (1983) i:J .z .L.~. 

238, 241. 
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Thirdly,.there is the danger of the jury being confused, 

in counsel's submission, by the differing defences suggested 

on the two drug dealing charges. So far as the LSD charge is 

concerned, the defence will aoparently be that the accused admits 

possession but that he will undertake the burden of provinc:r, on 

the balance of probabilities, that he did not have the LSD for 

the purposes of supply. So far as the cannabis charge is 

concerned, however, the defence is that he did not have 

possession. It is submitted that the jury, despite a firm 

direction, could be confused on this matter. 

Mr Leary is !)re"!)ared to make the following admissions 

and concessions if an order for severance is made: 

reduced. 

(a) The transcripts of the tape-recordings are 
admitted by consent by the accused subject 
to a minor argument as to admissibility of 
tapes that do not relate to the accused; 

(b) DSIR certificates ,,v"ill be admitted by 
consent; 

(c) A nu~ber of !"liner backcrround witnesses will 
have their evidence adduced by having it 
read to the jury. 

llith these admissions, the sittincr time will clearly be 

I should have thought that, standing alone, the third 

reason advanced by Mr Leary would not justify a severance, 

However, I consider that the onus in this case for sayin'] that 

all three counts should be tried together in this Court, rests 

with the Crown; in my opinion, this onus has not been discharged. 
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I think that the most compelling reason for severance 

of the LSD charge is that the evidence on the tapes is not 

admissible other than on the LSD charge; the Court of Appeal 

has indicated that it is not desirable for evidence of that sort 

which might implicate the accused on another matter, to be 

adduced with evidence on the drug dealing charge. For that 

reason, I am prepared to direct that an indictment be presented 

against the accused in this Court only in respect of the charge 

of possession of LSD for supply. 

The question now remains as to what should be done 

with the other charges. I think that the inherent jurisdiction 

of this Court, which permits it to do justice in all cases, 

together with the specific power under Section 322(8) of the 

Crimes Act 1961, justifies me in ordering that the accused be 

committed for trial in the District Court at Rotorua on the 

other two charges; i.e. the charge of possession of arms and 

possession of cannabis for supply. 

'i'he accused is therefore renanded on bail on existing 

conditions to appear for trial in the District Court on those 

hm matters on r.1onday, 23rd July 1984. 

So far as the trial in this Court is concerned on the 

LSD charge, he is renanded to aD!,)ear on existing conditions of 

bail on !·1.onday, 9th July 1984. 

Whether of course bail for the District Court trial 

continues will depend on the result of the trial on 9th July. 
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That will be a matter for the Judge in this Court. 

N.B. 

,/I<.).~-~. 

The dates shown in this transcript of my oral judgment 

are the correct ones. The ones mentioned orally were 

not. 
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