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Om\L JUDG~•IBN'l' OF CASEY J. 

A dispute between the Applicants and the Defenda.nt 

over a lease was the subject of an agreement between them made 

on 9th June 19o2 and it provided that failing settlement of 

certain aspect.s tr1ey should be .>:efcrred to a sole arLi tr a tor. 

Under Clause 16, ;;,lS,OOO was to be lodged hy Hr ano. Hrs 

Pattison ·with a.n independent sol:i.ci tor. Subject to cer·Lain 

payments, the ,;aJ.a1.1ce ,,;as to be charged with the costs and 

expenses payal.:le to U1e arbitrator and "shall then be payable 

or refundable to l:-~itchell or Pattisons in accordance \vith any 

i:l.vli:U~ds or a'.Jrecrc,en-cs n.ade lx~t.\·Teen the parties." 'l'he arbi tr a to:::: 

duly published his award anC:. I unck,rstand it provided for s01:,e 

:;;G,0OO to be paid to the Applicants. Hr Mitchell was unhappy 

with this ana apFlisu .:o have the award set aside and in a 

:judgment of ~23r1l Ma[ch LS8tl Thorp J. dismissed tbis anci gave 

leave to the l'.[Jplicv.nt:s to <2nforce the award, directin9 that 

costs and dis0urser;1entr, an,ounting to some $2, GOO be pa.id t.o t.her:i. 

'1.'he Def2c1J,py:;: has since appealed to the Court 

of .A;:.,pec1l ?HJ(; lict,, paid the security of $750 fh:ed i;y t.lli,, Court 

and noK moves for a stay of execution which is oppo,;ed. by the 

Hr G.ci.c,:csoa, in support,· conceded. that the 
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general rule was that a successful ·party, is entitled to the 

fruits of his judgment pending an appeal unless the effect would 

be to render it nugatory, or there are other special 

circumstances. From the affidavits filed by the Applicants it 

is quite clear that there is far more than sufficient to meet 

the amounts in issue or any costs that may be awarded on the 

appeal; by comparison with the total assets, I think my 

description of the amounts involved being "chicken feed" was 

apt. But Mr Grierson has argued that in this case a special 

fund was set up to cover the award that might be made by the 

arbitrator, and this constituted a special circumstance which 

the Courts have always acknowledged may justify a stay of 

execution, even in those cases'where there is no question 

about the amount of the ultimate judgment being paid or met. 

I refer to his citation of Polini v. Grat (1379) 12 Ch.D. 438 

where the Master of the Rolls said in reJ.ation to the fund the 

subject of the appeal in that case, that there should be an 

order for its preservation having regard to the peculiar 

circumstances until the decision of the House of Lords had been 

obtained. He concluded by saying that:-

"It must not be supposed from what I have said that 
I consider SUC!l an order to be by any means of 
course, er one that ought to be made except under 
very speciaJ. or peculi.ar circumstances. 11 

The exis-::ence of such circumstances here is 

asserted by Mr Grierson and in effect his submission is that 

the parties have :01.<JTE:ed tc set up a fund not only to provide 

security for the O11tcome of any arbitration, (not now relevant, 

having regard to the 2xtent of the Applicants• assets disclosed), 

but also to avoid the. need to take any enforcement proceedings. 

The, solicitors holcling the money need do no more than pay out 

automatically once tll1.:~ £:i.nal result is known. As a mark of 

his good faith he says Mr H:Ltchell is preparecl to add to the 

fund the arnour1t of U1e t;Osts ordered to be paid in the existing 

Court judgment, which v1N::ld in. effect bring up the total due to 

some $9,000·-odd. I undcrstanc.l that there is actually more .in 

the fund than t.his, ai:tbou3ll the final figures are not 

available to mG. 
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.Mr Chambers submits that the present application 

is not and the Court is only dealing on a stay of execution 

with the amount of the costs of $2,700 awarded under the 

judgment of Thorp J. The appropriate action should have been 

an injunction to restrain the solicitors from paying out under 

the , which is not otherwise uncler the Court's 

jurisdiction. Be that as it may, and assuming that the whole 

fund can be the subject of the stay applied for, these people 

have been out of their money now for over two y~ars. 'l'he 

agreement itself demonstrates an attituci.e by the parties 

corresponding to what would prevail if this had been an or<linary 

litigation - rn:mtely, that the one having the benefit of the 

award should be entitled to ths,, fruits of it, and not have to 

await tne outco1:1e of an appeal. I can see no reason, therefore, 

to apply a different rule to this fund than tbnt \vhich has 

prevailed in the Courts for so.long between ordinary litigants. 

Certainly the agreement makes no reference to appeal or further 

proceedings under the awar<l as a condition of payment by the 

solicitors. Whether or not this should be implied is a 

quE:)stion, perhaps, for other litigation, but I do not see it 

ns very relevant in this application. This is a matter for 

my discretion and Hr Grierson's main point, that the fund was 

there tc avoid the need of enforcement or execution proceedings, 

is not enough to constitute special circur,1stances affecting the 

Court's discretion towards a stay of execution, notwithstandi18 

that there is amµle available to comply with any judgment that 

may finally be obta.iril:;ci after appeal. Indeed, there is an 

air of unreality c2bont the application sugg·esting to me that 

.Hr H.itci1ell rnay i1ave otl1t:,:r unstated motives in bringing it. 

'l'he r.1otio!1 wi2.l acc01:cHngly be dismissed. 

On the q1.1esti on of costs Mr Chambers has mentioned 

that his f:i.rm was prepare;i to give a solicitor's undertaking 

for costs in orJer tc }1c3·v,2 t.he funds released, but this was 

rejec·ted and his cl~_Gr,ts have been put to the inconvenience 

and expense of havin~; to oppose this application, which he 

considered was witJ101.1t m2rit arid I am inclined to agree with 

him. Howe·,er, a par-cy is not to be penalised in costs just 

because he has exercised rights open to him, and again they 
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are at my discretion. I do not propose, awarding as much as 

the $500 Hr Chambers suggested because they must be related 

to the amount and the issues involved. His clients were put 

to a deal of trouble and I think that in all the circumstances 

an award of $300 costs plus disbursements is adequate to 

compensate them. 'I'here will be an order accordingly. 
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