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JUDGMENT OF VAUTIER J.
In this case the plaintiff has sought judgwment
against the defendant for the sum <f $14,500 bheing the
a compromise alleged to have been

arrount payable in

terms
against the

plaink

entered into of a claim nade by the

defendant which was the subjoct of ar‘j 7 procecdings in

this Court between the ovresent parties. Interest is also
o the date of the alleazd compromi . 10th

aovaci



Januaxry 1963, down to the dnte of Jjudgrment.

The plaintiff has brought this claim as the
administrator of the estate of his late son, Henneth James
Payne, who died on the 1llth May 1380. Kenneth James Payne
had insured his life with the defendant, which carries on
the business of life insurance, for the sum of $20,000 under

a policy which was in force from the lst April 1930 and

remained in force on the date of the insured's death, subiect

to there having been due compliance with its terms. The

plaintiff, acting as administrator, made demand for the sum

N

of $20,000 but vayment was declined and the proceeding
previously mentioned were commenced in this Court under
A.No. 469/82 claiming the said sum of $20,000 and other

incidental relief.

A statement of defence was filed on behalf of the

defendant in which the death and the making of demand were

admitted but reference was made to a clause of the policy
wvhereunder, subject to an exception having no apnlication
here, the policy was declared to be null and void 1f the
life insured (whether sane or insane) should die by hiz own
hand or act within thirteen calendar months from the date of
the policy. It was pleaded that the insured, Kenneth James
Payne, nad, in fact, died by his own hand on or about }1th
May 1980. His death, it was pleaded, was the result of him

injecting himself with 2 drug, namely, amethococaine.

It was further pleaded, on bcehalf of the defendant,

that it was a condition of the policy that full and




truthful answers be given by the insured in the personal
statement made by him forming part of the proposal for the
insurance. In answer to a guestion in this versonal state-

ment, reading :-—

"Within the past 5 vears have you either
occasionally or regularly taken any
stimulants, sedatives or drugs by mouth or
by injection? If so, give particulars.”

an answer in the negative was furnished. It was further
pleaded that this answer was untrue and known by Henneth
James Payne to be untrue at the time when he completed the

proposal. The statement of defence in this earlier action

was filed on the 30th July 1932. On the 22nd Septembor 1982

an amended statement of defence was filed in which the
answey given in the personal statement with regard to drug

usage was again referred to.

The evidence given in the presentlaction showed
that the defendant was aware that there had been a finding
by the Corcner, on the 27th June 1930, that the death of the
insured was due to amethococaine poisoning, self administered.
It also showed that the defendant had endeavoured to obtain
the consent of the plaintiff to the police permitting its
representative to peruse any statements made in relation to
the death ¢f Kenneth James Payne and, in particular, the
statement made py the plaintiff himself and that this consent

had not been obitsined.

The evidence further showed that, in this
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situation, negotiations were entered into between Mr.
Lockhart, acting as counsel for the plaintiff, and the
sOlicitors for the defendant. An offer in writing, made
wikhout prejudice, was made by Mr. Iockhart on behalf of
th% plaintiff signifying the plaintiff's willingness to
s%ttle the claim on the basis of a lump sum payment of

/

i - 4
Hg4,500 pvrovided that the settlement was concluded and

payment made on or before 5 p.m. on the 20th December.

The defendant's solicitors, in replv, said that
they were prepared to recommend to the defendant that such
a settlement be concluded but thought that they would not
be able to obtain instructions by the stipulated date.

Mr. Lockhart, in reply, said that the stivulation recarding
the setilement date was waived, and the later date of 20th
January 1983 was agreed upon. The defendant's solicitors
confirmed this latter fact in a letter to the plaintiff's
solicitors and referred to the necessity of their obtaining

instructions from Australia.

FPollowing this, My, Blackie, of the firm of
Messrs. Towle & Cooper, acting on behalf of the defendant,
on the 1%2th January 1933, as I £ind, informed Mr. Lockhart
that the settlement figure of $14,500 was confirmed and Mr.
Lockhart advised his instructing solicitors on that day
accordingly. e also referred to the fact that it had been

arranged that the necessavy forms of discharge would be

forwarded by Mr. Blackie to him in due course.

On the 25th Jenuary, however, Messrs, Towle &




Cooper wrote to the solicitor for the plaintiff and to Mr.

Lockhart in the following terms - -

i

Lvidence has just come into our hands
wiich puts a completely different compleyion
on your client's claim against the HM.L.C.
Assurance Company. This evidence was not
available to Mr., Towle during the course of ais
discussions with you and Mr. Lockhart prior to
Christmas and consecuently those discussions
took place without any knowledge of it.

It has been made known to us that the
deceased had bean a regular drug user for
several vears prior to his death; that he had
smoked cannabis and that he injected himself
with morphine and pethadine. There is also
evidence that he was dealing in drugs,

In these circumstances we do not now regard
ourselves or our client as bound by our previous
discussions with you in relation to the proposed
settlement. Ve regard the matter as completely
at large.”

Mr. Lockhart took the stand that a concluded settlament had

been reached and, as liability to the plaintiff to make
ayment in terms thereof continued to bhe denied, the presant
P t terms th £ & ad to b lenie tl resant

proceedings were issued.

The evidence called on behalf of the plaintifif,
before me, included that of the plaintiff's solicitor, Iir.
Doherty, and of Mr. Lockhart. On behalf of the defendant
a clerk employed by the defendant was called to proéuce
the policy and proposal and personal statement. The
plaintiff himself was also called on behalf of the defendant,

1
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he having been scrved with a subpoena to attend. Thers was

also called Mr. 2bbott, a detective employed by the New

Zealand Police who had intarviewed the plaintiff following

the death of his son and he produced the signed statement




which he obtained from the plaintiff following this interview.
He had alsc interviewed and obtained a statement from a‘
brother of the deceased, namely, Robert Stanley Payne, and
application was made for admission of this statement in

terns of section 3 of the Evidence 2Amendment Act 1930.

In relation to this application there was
evidence that Robert Stanley Payne was last known to have
been residing in Sydney, Australia. There was evidence
from the plaintiff himself that this son was still not
residing in Auckland and had not done so since 198C. In
these circumstances, I concluded that it would be proper
to admit in evidence the son's statement to the police
on the grounds that it dealt with matters of which Robert
Stanley Payne had personal knowledge and that undue delav
or expense would be caused by seeking to have him give
evidence personally. 'here had also been nade availlable
to the defendant's solicitors a statement made by one Tan
Douglas McCullough. He was served with a subpoena to attend
the hearing but did not do so and I admitted ﬁis statement

for like reasons.

Detective Abbott also confirmed that a reguest
had been made by the solicitors, Messrs. Towle & Cooper,
that the police should release to them the statement made
by the plaintiff but he had declined to consent to this

being done.

I must say, at the outset, that I find that
there was here a settlement by way 0f compromise concluded

between the plaintiff and the defendant of the action




brought by the plaintiff. It was submitted, on behalf

of the defendant, that there was no concluded agreecmant
for settlement reached because there still remained, on
the Z5th January, the outstanding matter of the execution
by the plaintiff of a formal release and acknowledgement
of the cancellation of the policy. I do not agrec that
because this remained to be done the agreenent to
compromise had not been concluded. The execution of such

documents was, in my view, simply a formal step in relatioen

to the completion of final settlement on the agreed terms.

That such releases would be forwarded for execution was,

N
L.

et

on the evidence, expressly included as such a term., If
had not been I would have treated that as a term necessarily

and properly to be impliedin the agreement for compromise.

It is certainly completely clear that a litigant
who enters into a compromise of a claim brought against him
has no right to seek to have the compromise set asids

simply upon the basis that a ground of defence subsequently

comes to his knowledge. This is exemplified by the

decigion in Llsas & Bochs v Williams (1885) 32 1L.7T. 39,

In that case the defendant, having had an action brought
against haim, seeking an injunction to restrain him from
selling certain buttons said to be an infringement of the
plaintiffs’ trade mark, entered into a compromise wherebv
he consented to an order for a perpetual injunction, as he

-

bhelieved he had no defence to the action. It was subsequantly,
however, brought to his knowledge that buttons of the same
type had been so0ld in Bngland long before the registration

of the plaintiffs® trade mark. The defendant's wmotion to




have the injunction set aside was unsuccessful.

This is, I find, quite clearly a case in which
counsel on each side had the authority of the party on
behﬁlf of whom he was acting, to conclude a setitlement
upon the terms which were finally agreed upcon. In these
circumstances the position in law, in my view, is to be

found stated in Halsbury's Laws of England 4th Id. Vol.

|98 ]

in the title Barristers at paragraph 1183 :-

"1183. When compromise not binding. Apart
from the cases in which a compromise entered
into by counsel in excess of his authority
will not be enforced, any compromise or
settlement may, generally speahking, be set
aside upon any ground which would invalidate
an agreement between the parties.”

The law relating to compromises is more fully
dealt with in the title Contract in Vol. 9 of Halsbury

paragrapn 321 where it is stated :-

“321. Compromises. Where a party agraes to
forbear from suing on a geood claim that may

be valuable consideration for a promise, whether
he agrees to forbear absolutely or for a certain
time or for no specified time at all. Moreover,
even where the promise to forbear is for some
‘reason invalid, the actual forbearance may bhe
valuable consideration.

A compromise of a disputed claim which is
honestly made, whether legal proceedings have
been instituted or notl, constitutes valuable
consideration, 2ven if the claim ultimately
turns out to be unfounded. It is not necessary
that the acuestion in dispute snould be really

’ doubtful, it is sufficient if the parties in
good faith. believe it to he so, evan i1f such
belief is founded.on a misapprehension of a
clear rule of law. Presumablvy, the pesition will
be siwilar where the dispute is as to the facts,
though a ttlement based upon a mistake of fact
might be void for mistake .....
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lowever, the comprowmise of a claim will
not constitute consideration where the claim
is not made in good faith, either because the
plaintiff in the acticn knows that his claim is
w founded, or where there is no sufficient
evidence of any intended claim .,..."

Halsbury's New Zealand Commentary upon this
paragraph (¢321), as Mr., Towle pointed out, provides various

3

examples of cases in which it was neld that the compromise

03]
,—ﬁ

was binding, there being a bona fide belief in the cause

of action, and of other cases in which the compromise was
held not binding for lack of such honest belief. I have

-

considered all the authorities thus referraed to and find
they show a consistent acceptance of the principles as set

forth in Halsbury in the passages which I have quotsd above.

One of the cases most frequently cited on the

guestion is Callisher v Bischoffsheim (1370) L.R. 5 0.8,

449 where the compromise reached upon by the plaintiff was

in respect of a claim he had put forward against the Yonduras

Government. At p.451 Cockburn, C.J. said :-

"Cur judgment nust be for the plaintiff. No
doubt it must be taken that there was, in fact,
no claim by the plaintiff against the Honduras
Government which could be pnrosecuted by lecal
procecdings to a successful issue; but this &
not VitJdLL the contract and destroy the validi
of what is alleged as the consideration. ‘he
authorities clearly establish that if an agreement
is made Lo compromnise a disputed claim, forbear-
ance 0 sue in respect of that claim iz a good
COH:JQ ration; and whether proceaedings to enforce
the dispuroed

48! ted claim have or have not been institutsd
makes ne difference. If the defendant's contenticon
werp adopte u, it would result that in no case of

a dountful claim could ‘a compromise be enforced.
Ivery day a compromise is effected on the ground
that the party making it has a chance of succceding
in it, and if he bona fide believes he hd& a fair
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chance of success, he has a reasonable ground
for suing, and his forbearance to sue will
constitute a good consideration. When such a
person forbears to sue he gives up what he
believes to be a right of action, and the other
party gets an advantage, and, instead of being
annoyed with an action, he escapes from the
vexations incident to it. The defendant's
contention is wnsupported by authority.

It would be another matter if a verson
made a claim which he knew to be unfounded, and,
by a compromise, derived an advantage under it:
in that case his conduct would be fraudulent.

If the plea had alleged that the plaintiff lnoew
he had no real claim against the Honduras
Government, that would have beesn an answer Lo
the action.’

In New Zealand the authorities are fully considered
in the judgment of Reed J. in the case referred to in the Hew

Zzealand Commentary of In re Nigro (1926) N.Z.L.R. 501. It

is there pcinted out that the case of Callisher v Bischoffsheir

was quoted with approval by the English Court of Appeal in

Miles v New Zealand Alford bstate. The statements of Reed J.

in HNigro's case were themselves referred to with approval by

e

the New Zealand Court of Appeal in 0'Connell v Waldegrave

(1928) M.2.L.R. 480. The case Callisher v Bishchoffsheinm was

also followed by a full Court in Oliver v Dickinson (1327)

N.Z.L.R. 411 (see page 416).

In another of the authorities referred to in

the Halsbury Commentary,Veitch v Sinclair (1975) 1 N.Z.L.R.

264, the plaintiff was velving on an agrecment to pay Lo him

the sum of $4,000 in consideration of his surrendering an

option he held for the purchase of certain sharez., Chilwell 7.

in dealing with the question of the validity of the plaintiff's

option and the knowledge of the parties as affecting any
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contract made hy th
it, said at p.269 -
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e plaintif

authoriti

£

t to surrender or sue
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are in my view correctly

summarised in Cheshire and Fifoot's Law of
Contract (op cit) 62-63:

A plaintiff who relies upon the
surrender of a claim to support a
contract must prove :

(1) that the claim is reasonable in
itsel¥, and not 'vexatious or
frivolous, '

(ii) that he himself has an honest belief
in the chance of its success, and
(iii) that he has concealed from the
other party no fact which, to nis
knowledge, might affect its
validity.'™"
It must clearly be recognised, however, that a

claim under an insurance
ry different from a cl

of action. The law has
standards of good faith
the making of contracts
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claims made in terms of

General Principles of In

policy is, in some respects,

aim based on other forms of causs

always recognised that special

are requirad both in relation to
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there is to be found the

“Since it is
the utmost go
insurers thro
forvard nust
fraudulioent he

TSR

[UTERY

the policy whethex there i

not
of

effect or
disclosure

such contracts, Thus, in Ivany's
surance Law 4th Ed. at page 433,
following statement :-
the duty of the assured Lo observe

£
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od faith in his dzalings with' the
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The leading case is that of Britton v Royal

Insurance Co. (186G) F & I 905 where Wills J. at page 209

salid -

"The contract of insurance is one of peri:

good faith on poth sides and it is most iluportant
that such good faith should be maintained. Tt

is the common practice to insert in fire peolicies
conditions that they shall be void in the event

of a fraudulent claim and there was such a
ondition in the present case but a condition is
conly in accordance wmth the legal vrinciple and
sound policy .....

If there is a wilful falsehood or fraud in the
claim the insurer forfeits all claim whatever

. upon the policy.”

Reference is made to the statement of Polleck C.B. in

Goulstone v Roval Insurance Co. Ltd. (1858) P & F 276 at

page 279 -~

"If the claim was fraudulent the vlaintiff
cannot recover."

I am satisfied, in the present case, that Mr,

Payne was fully aware that his son, within the period raferrad

tc in the proposal for the insuvrance, had been involved in

drug use. Having heard and observed him in the witness box,

I find myself unable to accept his denials as to knowledge
of these matters. 1In his statement to the police, now mada

availlable, he said :-

“In the matter of involvement with drugs he
had heen iavolved some years ago in cannabis.
This was between 2% and 3 years ago. Ie was
)usL swmoking it. We had words about this and
he took off and went to Australia.”




In his evidence before me he said, when these

statements were brought to his attention :-

"I may have said that. I may have not. At
/ the time I had only been inforuned some 2 or 3
/ hours earlier of my son's death and T was in
/ a very distressed condition. What I was
/ recalling was that at the time of Michael's

! conviction for smoking cannabis I was very

: upset, naturally, and 1 had asked Michael
where he got the cannabils from and he said he
got it from Ken and that is the only thing T
recall. I have no proof he got it from Ken
only what he said.”

The Michael referred to is the plaintiff's other son,.

Mr. Payne, in giving this evidence, was, on my

assessment, very far from being cenvincing and Y take into

account in reaching the conclusion on this aspect of the mat

that in his evidence relating to the question of the vermissi

sought by the defendant's solicitors that they be permitted
to peruse the statement made by Mr. Payne to the police,
there was a marked conflict between his evidence and the
evidence of other witnesses., His solicitor, Mr., Doherty,
when asked if he was awarevthat the plaintiff had declined
to give permission to the police to release tha statenment

to the defendant's solicitors, said :-

"I cannot reallv confirm really what had gone
on between himself and the police. I am aware
that he had had some dealings with them,”

Mr. Lockhart, who acted as counsel for Mr. Payne
in relation to the previous proceedings and the negotiation’

of the settlement, was asked whether he was aware that thore




14.

had been a refusal by the plaintiff to permit the police
to make the statement available, said that he was awvare

that this was so. VWhen Mr. Payne, however, came to be

4

asked about this matter, he gave evidence as follows :-—

~

"Yes, I was asked 1f I would agree. I stated
to the policeman concerned that the matter

was in the hands of my solicitor and I had to
contact my solicitor Mr. Doherty. I contactad
Mr. Doherty and he says not much use worrying
about it, the settlement is due now and it is
irrelevant for that information to he passed
to them.”

fle denied ever having refused to make the statement available.

I am unable to accept this on the evidence presentad.

9]

I am also of the view, on the evidence as presanted,
that the plaintiff was fully aware that if it was revealesd
that his son had been involved in using drugs in the five
vear period before the policy was taken out this would be
fatal to any claim under the policy. 'hat was said in the
statenments of defence filed by the defendant, the first of
which was filed on the 29%th July 1982, no doubt served
soon afterwards, would obviously have been brought to
his attention. The two defences raised constitutad the

1

whole basis of the digpute. The ground of defence relating

to the condition as to death by the insured's own hand
obvicusly, of course, presented difficulty for the inéurer.
The onus, it sezms clear, was upon it to establish that

the insured knew that he was. likely to die from the drug

which he administered to himsaelf. It was the second defance

which was clearly all iwmportant. Mr., Lockhart's evidence

elmcaes R ai PHE wilheale sTadim wnao

Aiarmaand in hig chamboers




with both the plaintiff and his solicitor before the

effort to compromise was embarikaed unon. T am unable to

accept the plaintiff's statement as to his being unsure

whether the defendant, in its defence, had raised the

question of the untrue statement made by his son in the
.

proposal for insurance.

I would here add thet in reaching the conclusions

I have stated with regard to the plaintiff's knowledge of
the misstatement made by his son in the personal statement
to tie insurer and of its importance as regards his claim
I have not relied in any way upon the statements of Robert
James Payne and Jan Douglas McCullougn adduced in evidence
as previously mentioned. I have found it unnecessary to

consider the contents of those statements.

1, accordingly, conclude that the compromise
was rendered unenforceable by the reason of the deliberate
concealment by the plaintiff of the facts known to the

plaintiff regarding the insured's involvement in drug us=.

el

1

"hese facts should, in my view, have been disclosed by

him when the claim was made,

There will accordingly be judgment for the
defendant with cozits according to scale and disbursements
and witnesses' expenses as fixed by the Registrar. I
cexrtify for the sum of -$60. in respect of discovery of

documents.
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