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p la i n t i f f succeeded in i t s c l a im fo rneg l i genceaga ins t

t he  de fendan ts .  bu t  I  sa i d  t ha t  I  was  no t  sa t i s f i ed  t ha t

e i t he r  i n  ev i c lence '  o r  a rgumen t '  t ' he  i ssue  o f  damages  had l

been  c lea l t  w i th  i n  such  a  way  the  ques t i on  cou l t l  be

sa t . i s fac to r i l y  c lec idec l  upon  i n  tha t  j uc lgnen t '  Ag reemenE

bras  no t  reached  by  counse l  on  the  i ssue  o f  damages  anc l  has

been  re -a rgued  be fo re  me '

on  page  I I  o f  t he  p rev ious  j udgmen t  I  se t  ou t  t ' he

c la im  o f  t he  p l a i n t i r f  anc l  r ep roduce  i t  he re '

"The  p l a i n t i f f  c l a ims  t he  sum o f  $94 '183 '20  nade

up  i n  t he  f o l l ow ing  way : -

I .  P r i nc i pa l  sum unde r  t he  no r t gage

2 .  I n te res t  on  $15O 'OoO 'OO @ 15 t  f o r

Pe r i od  15 l5 t77  t o  L5 l5 l ' 18

3 .  I n t , e res t  on  $ I5O 'OOO'OO $  15 t  f  o r

Pe r i o t l  L5 l5178  t o  ] - 5 l LL l78

(2  qua r te r s )

4 .  Ra tes

5 .  Va lua t i on  f ee

6 .  Ba r foo t  &  ThomPson  auc t i on

expenses

So l i c i t o r s '  Cha rges

Supreme Cour t  APPI i ca t i on  fee

Mor tgagee  sa le

9 .  t ess  t r ans fe r  P r i ce

7 .

8 .

150,  ooo.  oo

22,500.  oo

r r .250.  oo

5 .  124 .50

156  .  OO

r .  r32 .  60

2 ,  O O O .  O O

ro.  oo

$r92 ,183  .2o

9 8 , O O O - O O

$ 9 4 .  1 8 3 . 2 0 u
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I t ems  I  and  9  abOve  a re  no t  i n  any  d i spu te .  The

Ioss  t he re  i s  $52 ,OOO anc l  i s  conceded  by  t he  de fenc lan t s  as

payab le .  I t ems  5 .  6 .  7  and  8  a re  now  concec lec l  anc t  w i I I  be

me t , .  I t ems  2 ,  3  anc l  4  a re  i n  d i spu te ,  no t  as  t o  t he

quan tum c la ined  o f  t hose  i t ems  bu t '  whe the r  o r  no t  t hey  a re

p rope r l y  payab le  as  damages  by  de fendan ts  t o  p l a i n t i f f '

M r  C Ia r k  f  o r  t he  de f  enc lan t s  c l i spu tes  causa t i on .  The  c l a im

fo r  i n t e res t ,  i s  t he  pe r i od  f r om 15  May  L977 .  be ing  t he

da te  o f  de fau l t  t h rough  t o  15  November  I 9?8  wh i ch '  i n

e f  f  ec t ,  \ r as  to  abou t  t he  c la te  o f  t he  f  i na l  auc t i on  wh ich

y ie l dec l  t he  $98 ,OOO.  As  s ta ted  t he  de fendan ts  acknow ledge

l i ab i l i t y  f o r  t he  sho r t f a l l  o f  $52 .OOO p lus  t he  i t ems  5 -8

amoun t . i ng  t o  $3 ,3O8 .60 ,  nak ing  a  t o ta l  o f  $55 .3O8 .60 '  On

the  o the r  hanc l  t he  p la in t i f f  c l a ins  the  fu l l  amoun t  o f

$94 . r83 .20 .

oneo f t hesub jec t ' s i n t ' he law tha thasa t t r ac te . l

an  eno rmous  vo lume o f  l ega l  w r i t i ng  i n  t ex tbooks ,  I ea rned

ar t i c l es  and  j uc lgmen ts  i s  t ha t  o f  c l anages .  Th roughou t  t he

common law wor l< l  the cour ts  have founcl  i t  convenient  to

app roachc tamagesasa twos tagemeasu remen t .Thecou r t s

have  reac l i l y  enough  been  p repa rec t  t o  g i ve  genera l  c l amages

wh i ch  a re  t he  one6  t ha t  cou r t s  be l i eye  "gene ra l l y "  f l ow

f romthe rd rongpe rpe t ra tedby the< le fenc lan t .These

damages  a re  usua l l y  conce rned  w i tn  Va lue  measuremen t  wh ich

i s  heav i l y  b i asec l  t owa rds  p ro tec t i on  o f  cap i t a l  r a the r

t hano the r i n te res t s .The rea l l y cha l l eng ingp rob lems

have  been  in  the  f i e ld  o f  spec ia l  damages  anc l  t he

p roc l i v i t y  o f  t he  cou r t s  t o  impose  l i n i t a t i ons  on  t he i r

r ecove ry  by  t he  doc t r i nes  o f  ce r t a i n t y  an t l  r emo teness '

Manyava l i dc l a imhasbeenc ten iedononeo ro t ' he ro f

t hose  g rounc l s .



**rya

- 4

The  p rob len  i n  t h i s  pa r t i cu l a r  ca6e  a r i ses  ou t  o f

a  t o r t i ous  w rong  and  i s  conce rned  w i t h  r emo teness .  Wh i l s t

adn i r i ng  the  j udgnen ts  o f  t hose  cou r t s  wh ich  have

unde r taken  recond i t e  r ev i ews  o f  t he  au tho r i t i e s '  many  o f

t hem c i t ed  by  bo th  counse l  i n  a rgumen t .  mos t  o f  wh i ch  have

been  consu l t ed ,  t h i s  cou r t  w i t hou t  t l i f f i cu l t y  avo ids

a t t enp t i ng  t o  add  such  a  con t r i bu t i on  bu t  adop ts  a

somewha t  c l i f f e ren t  enphas i s .  on  t he  bas i s  o f  au tho r i t y ,

wh i ch  i s  t he  on l y  cou rse  f o r  cou r t s  o f  f i r s t  i ns tance .

The  p rob lem o f  r emo teness  has  t r oub led  bo th

con t rac t  and  t o r t .  I t ,  may  no t  be  ve ry  f ash ionab le  t o  do

so  bu t  I  wou ld  l i ke  to  pass  a  remark  o r  two  i n  favou r  o f

Had Iey  v  Baxenda le  ( I 854 )  9  Exch .  341 ;  156  E .R .  145

because  I  t h i nk  i t  i s  o f  some  i n f l uence  i n  assess ing  t o r t

damages  as  we l l .  I  t l o  no t  t h i nk  i t  i s  t o  be  ove r l ookec l

A l c l e r son .  B .  was  dec id i ng  how  j u r i es  l de re  t o  be  d i r ec ted

( in  the  days  we l l  be fo re  un i ve rsa l  ec luca t i on  anc l

l i t e racy ) ,  who  we re  expec ted  t o  f o l l ow  t ha t  d i r ec t i on  i n

the  on l y  con t rac t  danages  ques t i on  a  pa r t i cu la r .  j u r y  wou ld

eve r  dec i c te .  Tha t  seems  t .o  th i s  cou r t  t o  i np l y  s t rong ly  a

dec i s ion  was  t , o  be  nade  p r i na r i l y  on  t ' he  fac ts  o f  t he  case

and  tha t  i s  a  po in t  wh ich  shou lc l  neve r  be  ove r looked  i n

the  assessmen t  o f  damages .  One  way  o f  l ook ing  a t  Had lev  v

Baxenda le  i s  t ha t  mos t  f amous  passage  beg inn ing  lNow tde

th i nk  t he  p rope r  r u l e  i n  such  a  case  as  t he  p resen t  i s

t h i s :  . . . , ,  i s  a  k i n t t  o f  code  ( t he  cou r t  i t se l f  i n  dec i c l i ng

the  case  L ras  sa i c l  t , o  be  i n f l uencec l  by  the  F rench  Code

C iv i l )  anc l  shou ld  be  used  as  such .  I f  we  i n  New Zea lan t l

c l ec idec l  t , o  cod i f y  t he  assessmen t  o f  damaqes  i n  a  s ta tu te

su re l y  t he  mos t  i n f l uen t i a l  f ac to r  wou ld  be  Had , lev  v

Baxenda le .  I t  was  f o r  t he  Un i t ed  S ta tes  w i t h  t he  Un i f o rm

c
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commerc ia r  coc re ,  wh i ch  has  been  adop ted  by  eve ry  s ta te
excep t i ng  Lou i s i ana -  Fo rseeab i r i t y  a t  t he  t ime  t he
con t rac t  nas  made  on  t he  bas i s  o f  t he  f ac t s  known  to  t he
pa r t i es  a t  t ha t  t ime  i s  a  ve ry  good  gene ra r  r u l e .  r t  i s
t hen  t he  du t y  o f  t he  eou r t s  t o  app ry  t ha r ,  r u re  t o  t he
fac t s  o f  each  case  and  no t  t o  a t t emp t  t o  f o r ce  t he  f ac t s
i n to  some  j ud i c i a l l y  s t a ted  f o rmu la .  I  don ' t  p re t , end  I  am
say ing  any th i ng  t . ha t ,  has  no t  been  sa id  be fo re  f r om g rea te r
author i ty ,  and far  nore e loquent ly .  See g lg l le I lggse
c red i t  co .  L td  v  To l l v  t 1963 l  2  Q .g .  683 .  Up john  L . J .  aE
p -7L2  and  t ha t  ex t rac t  f r om the  speech  o f  Lo rd  du  pa rcq
rep roduced  he rea f t e r .  un t i l  t he re  i s  a  s ta tu to r y  code  t he
cour t s  mus t  keep  deve lop ing  t , he  ru le  i n  Had ley  v
Baxenda re .  r t  se t s  t he  na insa i l  and  t he  cou r t s  do  t he
t r  imming .

rn  a  t o r t  case  t he  damages  ques t i on  has  ma te r i a r
d i f f e rences  f r on  a  consensua l  ac t i on .  See  @
Kou fos  v  c .  c za rn i kow ,  L td  t 1967 r  3  A r l  E .R .  685 .  The
scope  o f  genera l  da rnages  may  be  w ide r  t han 'b rha t  rn igh t  be
expec tec l  wou ld  a r i se  na tu ra r l y  and  rog i ca l l y  f rom the
to r t i ous  conduc t -  Fo r  spec ia r  damages  t he  w rongdoe r  i n  a
to r t  ac t , i on  i s  cha rged  w i t h  a r l  i n j u r i es  wh i ch  na tu ra r r y
f r ow  the re f ron  and  we re  f o r seeab re  a t  t he  t ime  o f  t he
n i sconduc t .  S "e

Ano the r  r  ( I 9B l )  36  ALR 385 ,  H igh
cou r t  o f  Aus t ra l i a  and  s ta te  o f  sou th  Aus t ra r i a  v  Johnson
(1982 )  42  ALR 16 r .  H igh  cou r t  o f  Aus t ra l i a .  Bu t  i t  i s
ha rd  t o  be t t e r  t he  speech .  on  a  con t rac t  case ,  o f  Lo rd  du
Pa rcq  i n L td  v  Ka r l shamns
9 I  i e f ab r i ke r  (A /B )

lower  cou r t  how to

i nes t imab le  va lue : -

t 19 {91  A .C .  196  a t  Z tZ  f o r  he  t e l l s  a
go  abou t  i t s  t ask .  wh i ch  i s  o f

C

" I  do  no t  doub t  t he  w i sdon  o f  t he  j udges  who .  i n
Had lev  v  Baxenda re  and  t he  many  l a te r  caEe6  Wh ich
in te rp re tec l  o r  exp ra ined  t ha t  c l ass i c  dec i s i on .
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have  l a i d  down  ru l es  o r  p r i nc i p l es  f o r  t he
gu idance  o f  t hose  whose  du t y  i t  i s ,  as  j udges  o r
j u r ymen ,  t o  assess  damages .  When  t hose  ru l es  o r
p r i nc i p l es  a re  app r i ed ,  howeve r ,  i t  i s  essen t i a l
t o  r emember  wha t  ny  nob le  and  rea rned  f r i end  Lo rd
Wr igh t ,  and  Lo rd  Ha ldane  i n  t he  passage  c i t ed  by
h im '  have  emphas i zed ,  t ha t  i n  t he  end  wha t  has  t o
be  dec ided  i s  a  ques t i on  o f  f ac t .  and  t he re fo re  a
ques t , i on  p rope r  f o r  a  j u r y .  c i r cums tances  a re  so
in f i n i t e r y  va r i ous  t ha t ,  howeve r  ca re fu r l y  gene ra l

r u l es  a re  f r amed .  t hey  mus t  be  cons t rued  w i t h  some
l i be ra l i t y ,  and  no t  t oo  r i g i d l y  app l i ed .  I t  was
necessa ry  t o  l ay  down  p r i nc i p l es  Les t  j u r i es

shou td  be  pe rsuac led  t o  do  i n j us t i ce  by  impos ing  an
undue ,  o r  pe rhaps  an  i nadequa te .  I i ab i l i t y  on  a
c le f  enc lan t .  The  cou r t  mus t  be  ca re fu r ,  howeve r .  Eo
see  t ha t  t he  p r i nc i p res  ra i c t  down  a re  neve r  so
nar row ly  i n te rp re tec l  as  to  p reven t  a  j u ry .  o r
j udge  o f  f ac t .  f r om do ing  j us t i ce  be tween  t he
pa r t i es .  So  t o  use  t hem wou ld  be  t o  m isuse  t hem. , '

A l l  cases  a re  un ique  bu t  sone  a re  no re  un ique  t han
o the rs .  Th i s  was  a  c l a im .  i n  e f  f  ec t . ,  by  a  f  i rm  o f
p rac t i s i ng  so r i c i t o r s  aga ins t  ano the r  p ro fess iona r  man
a l l eg ing  neg r i gence  i n  t he  p repa ra t i on  o f  a  va rua t i on
repo r t .  My  p rev ious l y  pub r i shed  j udgmen t  he rd  tha t  t he
de fendan t  va lue r  was  neg r i gen t  f o r  t he  reasons  se t  ou t .  A
ve ry  i npo r tan t .  pa r t  o f  t ha t  j udgmen t  was  the  v iew  t , he
cou r t  t ook  o f  t he  conduc t  o f  t he  p ra i n t i f f  ( t h rough  t he
so l i c i t o r s )  and  he rd ,  r i gh t l y  o r  w rong ry ,  t he  con t r i bu to r y
neg r i gence  reached  6o t .  aga in  f o r  r easona  t ha t  a re  se t  ou t
i n  t he  j uc lgmen t . .  The  case  v ras  o f  6ome comprex i t y  and  the

o
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cou r t t s  t ask  was  no t  made  eas ie r  by  t he  ob l i qu i t y  w i t n

wh ich  the  fac ts  o f  t . he  sub  P lo t .  I de re  p laced  be fo re  t ' he

cou r t .  i f  I  r n i gh t .  pu t  i t  t ha t .  \ Jay .  I  r e f  e r ,  o f  cou rse ,  t o

the  pa r t  p l ayed  by  t he  s ta r  Deve lopmen t  synd i ca te -  I  sa i d

the  t r ansac t i on  had  t o  be  p i eced  t oge the r .  Th i s  was  a

ease  t . ha t .  ha i t  c te f  i n i t e  undercu r ren ts  wh ich  obse rvab ly

c l i s t u rbed  t he  su r f ace  o f  t he  case  ra the r  t han  b reak ing  i t  '

Fo r  some  o f  t . he  a fo resa i c l  r easons  a f t e r  dec i c l i ng
' l i ab i l i t y  

I  r eached  t he  conc lus i on ,3s  s ta ted  i n  t ' he

j uc l gmen t ,  t ha t  I  was  no t  sa t i s f  i ec l  e i t he r  i n  ev i dence  o r

a rgumen t  t he  i ssue  o f  damages  hac l  been  dea l t .  w i th  i n  such

a  way  t . he  ques t i on  cou ld  have  been  sa t i s f ac to r i l y  dec idec l

upon  t , hen .  Fo r  a  case  w i t h  t he  un ique  f ea tu res  o f  t h i s ,

espec ia l l y  whe re  l i ab i l i t y  i t se l f  was  so  a rden t l y

con tes ted ,  i t  was  no t  su rp r i s i ng  t he  damages  ques t i on

tended  t o  t . ake  a  seconda ry  pos i t , i on  a t  t he  hea r i ng .

Counse l  reques ted  the  cou r t  t o  rehear  the  a rgumen t  on

c lamages  wh ich  was  done  on  3 I  Ju l y  1984  i n  Auck land .

Ne i the r  s ide  sough t  t o  ca I I  f u r t , he r  ev i c lence .  Genera l l y

the  a rgumen ts  advanced  by  oppos ing  counse l  were  heav i l y

we igh ted  on  the  s i c le  o f  l ega }  subn iss ions  foundec l  na in l y

on  se lec ted  passages  f r om j udgmen ts  wh i ch  we re  used  t o

suppo r t  t he  respec t i ve  cases .  P la i n t i f f ' s  counse l  made

a lmos t  no  use  o f  t he  f ac t s  a t  a I I ,  and  de fendan ts ' counse l

some,  bu t  no t  ex tens i ve .  By  i np l i ea t i on  the  a rgumen t  o f

each  counse l  was  t ha t  t he  au tho r i t i e s  wou ld  dec ide  t he

i ssue  o f  r emo teness  i f  on l y  t he  cou r t  cou ld  r ecogn i se  t he

t ru th .  By  spec i f i ca l l y  men t i on ing  ev i i l ence  as  we I I  a6

lega l  a rgumen t  i n  t he  f i r s t  j uc lgmen t .  t he  cou r t  mean t  t o

convey  i t  r ega rded  t ha t  as  a t  l eas t  o f  equa l  impo r tance  as

the  au tho r i t i e s .  Fo r  examp le  t he  f ac tua l  i s sue  o f  wha t

c
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was  t he  amoun t  t o  advance  on  a  p rope r  va rua t i on  was  no t
canvassed  a t  a l l .  see  London  and  sou t , h  o f  Enq land
Bu i l d i nq  Soc ie t v  v  S tone  t I 983 l  3  A I I  E .R .  IO5 .

The  p l a i n t i f f  company  on  t he  bas i s  o f  a  va rua t i on
made  an  advance  o f  $ fSO,OOO to  Mercan t i l e .  The
p ra in t i f f ' s  case  i s  t ha t  bu t  f o r  t he  va rua t i on  i t  wou rd
neve r  have  made  t he  advance .  Th i s  i s  t he  , ' bu t  f  o r "  r u re
wh i ch  es tab r i shes  t he  r i nk  be tween  i n j u r y  and  damages .
see  Bax te r  v  F .w .  Gapp  &  co .  L td  t r 938 l  4  A t l  E .R .  457  a r
465 .  r t  i s  t he  causa r  r e l a t i onsh ip .  Now  the  de fendan rs
do  no t  con tes t ,  t ha t  causa r  l i n k  f o r  t hey  ag ree  t o  nee t
some  o f  t he  damages  c l a imed .  bu t  i n  pa r t i cu l a r  t he  $52 ,ooo
wh i ch  i s  t he  d i f f e rence  be tL reen  t he  p r i nc i pa l  sum and  t he
p r i ce  t , he  secu r i t y  was  so ld  f o r .  r  w i r r  r e tu rn  t o  t h i s
aspec t .

r  t h i nk  i t  i s  o f  impo r tance  i n  t h i s  case  t ha t , - t he
losses  occu r red  f o r  t $ ro  reasons ,  no t  one .  The  f i r s t
r eason  i s  t ha t  t he  bo r rowe r  f a i r ed  t , o  mee t  i t s  ob r i ga t i on
unde r  t he  con t rac t .  r f  i t  had  been  an  asse t  r i ch  company
i t  cou ld  s inp ry  have  been  sued  on  the  con t rac t  anc l  t he
juc lgmen t  execu ted .  The re  wou lc l  t . hen .  have  been  no  l oss .
The  de fendan ts  have  su f fe red  th rough  the  weakness  o f  t he
bor rower  bu t  have  been  re l i eved  so rnewha t  by  the  f i nd ing  on
con t r i bu to r y  neg r i gence .  The  second  reason  f o r  r oss  i s
t ha t ,  t he  secu r i t y  was  weak  as  we l l  as  t he  bo r rowe r .  r f
some  o f  t he  i f s  o f  t he  va lua t i on  repo r t  had  been  c l i f f e ren t
t he  rand  i t se r f  m igh t  have  been  s t r ong  enough  as  secu r i t y
t . o  compensa te  f o r  t he  L reakness  o f  t he  bo r rowe r . s  covenan t
t o  r epay .  r t  a ras  no t  t o  be .  The  de fendan ts  we re  ve ry
much  respons ib re  f o r  t h i s  second  aspec t  o f  t he  ross .  T t re
secu r i t y  was  r i gh t ,  i n  t he i4  p rov ince .

a
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The  a rgumen t  o f  ne i t he r  counse l  was  g rounded  i n  a

d i f  f  e rence  be th teen  gene ra l  c l amages  and  spec ia l  danages .

The  sp l i t  be tween  gene ra l  damages  and  spec ia l  damages  i s  a

dev i ce  cou r t s  have  t r aa l i t i ona l l y  usec l  t , o  ass i s t  i n  t he

ana l ys i s  o f  damage .  The re  i s  con fus ion  i n  t he  cases  on

the  t e rms  "gene ra l "  an i l ' t spec ia l "  so  much  so  t ha t  McGrego r

on  Damages  l 4 th  edn  p .16  i s  mos t  unsynpa the t i c  t o  t he i r

use .  Ha l sbu ry ' s  Laws  o f  Eng land  A th  edn .  Vo l  LZ  pa ra  I I I 3

seems  to  see  va lue  i n  t hem.  I n  t he  s ta temen t  o f  c l a im  a l l

t . he  i t , ems  v re re  spec i f  i ca l l y  p leaded  and  the re  v ras  no  sum

c la imed  f o r  gene ra l  c l amages .  On  t ha t  bas i s  t he  who le

c la im  mus t  be  unde rs t . ood  as  spec ia l  damages  and  t ha t

appea red  t o  be  accep ted  by  c l e fendan ts .  De fendan ts '

counse l  t t i d  no t  spec i f i ca l l y  ag ree  t o  pay  t he  $5Z ,OOO

because  i t  was  gene ra l  damages .  I t  was  s imp l y  ag reed  t o

be  pa id  toge the r  w i th  fou r  o the r  i t ems .  The  i t . ems  o f

i n te res t  and  ra tes  h re re  rega rded  as  spec ia l  c l amages  and

the  a rgumen t  on  bo th  s ides  was  on  the  remoteness  i ssue .

Why  do  the  de fenc lan ts  concede  the  $52 ,OOO? Cou ld  i t  be

sa ic l  t h i s  pa r t , i cu la r  l oss  i s  o f  t he  k ind  tha t  t he  l aw

woulc l  imply  or  presume was not ,  exc luc led l  by the remoteness

ru le  and  i s  such  as  wou ld  be  gene ra l l y  su f f e red  by  a

p la i n t i f  f  who  ac t s  upon  a  neg l i gen t l y  p repa rec l  va l ua t . i on?

Tha t ,  i s  t , he  genera l  damages  de f  i n i t i on .  Such  paynen t  i s

t he  sub jec t  o f  an  ag reemen t  i n  t h i s  case .  bu t  I  t h i nk  t ha t

fac t  i s  o f  some impor tance  i n  dec id ing  r l , he the r  t he

in te res t  and  ra tes  a re  t o  be  me t .  I f  de fendan ts .  as

appa ren t l y  i s  t he  case ,  ag reed  t , o  mee t  t he  $52 .OOO as

spec ia l  damages  t , he re  does  no t  seem to  be  any  reason  i n

po l i c y  o r  l og i c  why  i n te res t  anc l  r a tes  shou ld  be

exc luded .  I f  t he  l and  had  been  rezoned  i n  a  way

pa r t i cu l a r l y  a t t r ac t i ve  t o  t he  na rke t  i t ,  m igh t ,  have

o
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f  e t ched  say  $225 .O00  a t .  t . he  auc t i on  and  t he re  wou ld  have
been  no  i n j u r y  because  t he  p ra i n t i f f  wou l c l  have  recove red
i t s  f u r l  r osses  i nc rud ing  i n te res t .  The  de fendan ts  have
no t  a rgued  t he  ross  was  so re ry  t he  f i r s t  r eason  name ly  t he
weakness  o f  t . he  bo r rowe r  .  They  concede ,  r  t h i nk  r i gh t l y .
i t  was  t he  conca tena t i on  o f  t he  t h ro  reasons ,  and  ag ree  t o
mee t  t he  l oss  ca l cu ra ted  by  t he  d i f f e rence  be tween  t he
p r i nc i pa r  sum advanced  and  t he  auc t i on  p r i ce .  w i t h  t ha t  r
see  no  j us t . i f i c t i on  f o r  d raw ing  t he  r i ne  t he re  and
re fus ing  t o  mee t  t he  i n te res t  l osses  and  ra t . es .  The
damage  na tu ra l l y  f l ows  f r om the  w rong  and  was  f o r seeab re .

F ina r l y  i s  t he  answer ,  o r  r esu r t ,  d i f f e ren t  i f  t he
$52 ,ooo  i s  cha rac te r i sed  as  gene ra l  damages?  r  do  no t
t h i nk  so .  The  $5z .ooo  i s  a r r i ved  a t  by  a  r oss  o f  va rue
measu remen t  wh i ch  i s  t he  usua r  way  o f  ca l cu la t i ng  gene ra l
damages  whe re  t ang ib l e  p rope r t y  such  as  l and  i s  i nvo l ved .
Ea r r i e r  r  r e fe r red  t o  t he  "bu t  f o r , ,  r uLe  and  as  ev idenced
by  t he  dec i s i on  on  l i ab i l i t y  t he  cou r t  dec i c l ec l  t ha t  t he
p ra in t i f f  wourc l  no t  have  advanced  the  funds  i f  i t  had  no r
been  f o r  t he  va rua t i on  repo r t .  Tha t  r epo r t  was  f au r t y  and
i t  was  t he  respons ib i r i t y  o f  t he  de fenc lan t s .  r n te res r  was
ros t  and  the  secu r i t y  was  no t  good  enough  to  recoup  the
lende r .  The  l enc le r  i s  j us t  as  en t i t l ed  t o  r ecove r  t he
in te res t  and  ra tes  as  t he  cap i t a l  r oss .  Th i s  seema
cons i s ten t  w i t , h  t he  ob jec t  o f  damages  wh i ch  i s  t o  make  t he
pLa in t i f f  who re .  no t  t o  make  i t  r i ch  a t  t he  de fendan ts '
expense .  Loss  o f  i n t e res t  i s  p rox ima te  and  d i r ec t , r y
re l a t . ed  t o  t he  i n j u r y .

I t  was  neve r  pa r t  o f  e i t . he r  case  t ha t  t he re
some  i n te rmed ia te  pos i t i on  ove r  i n t e res t .  and  ra tes  :
we re  t o  be  a l l owed  o r  a i s i f l owed  s imp l i c i t . e r .

waa

t h e y
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Judgmen t  i s  f o r  t he  p l a i n t i f f  i n  t he  sum o f
$94 . r83 .20 '  bu t .  sub jec t  t o  t he  f i nd ing  o f  6o t  on
con t r i bu to r y  neg l i gence  wh i ch  y i e l ds  an  amoun t  o f
$37 .673 .  The re  w i r r  be  i n te res t  f r om rB  November r  l 97g
( i ssue  o f  p roceed ings )  t o  da te  o f  t h i s  j udgmen t  a t  r r t .
The  p l a i n t , i f f  i s  en t . i t r ed  t o  cos t s  on  t he  f i na r  amoun t  on
wh i ch  j udgnen t  i s  en te red  a t  sca re .  and  r  ce r t i f y  f o r
t h ree  ex t ra  c l ays .  r  ce r t i f y  f o r  second  counse l  f o r  t h ree
c lays .

So l i c i t o r s  f o r  p l a i n t i f f Kenda l I  S tu rm  &  S t rong

So l i c i t o r s  f o r  F i r s t  and
Secon t l  De f  endan ts :

Ea r I  Ken t  &  Co .
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IN THE HIGH COURT OF NEW ZEALAND

AUCKLAND REGISTRY

BETWEEN KENDALL WILSON
SECURIT IES  L IM ITED a
du l y  i nco rpo ra ted
company  hav ing  i t s
reg i s te red  o f f i ce  a t
Auck land  and  ca r r y i ng  on
bus iness  t he re  as  a
nom inee  l oan  company

P la  i n t  i f f

AND COLIN THOMAS BARRACLOUGH
of  Auck land .  Reg i s te red
Va  lue r

F i r s t  De fenc lan t

BARRACLOUGH BROS.
L IMITED a  c lu l y
inco rpo ra tec l  company
hav ing  i t s  r eg i s te red
o f f i ce  a t  Auck land  and
ca r r y i ng  on  bus ines6  as
a  rea l  es ta te  agen t

Second  De fenc lan t

FINAL JUDGMENT OF JEFFRIES J

AND
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