IN THE HIGH COURT OF NI&W

ZEALAND

HAMILYON REGISTR Y

IN THE MATTER of the Matrimonial
Property Act 1976

4%”267 -~and -

IN WHE MATTER of an application

BETW

W RAYMU

AND

=
.

&
-
<
=
=
83
Q
=
=

=

RESPONDENT

[t
pe
o

e
'.,._g
o
5
et
N

May 1984

Hezaring: 2 May 1984
Counsel: P.R. Connell fox Applicant
A.L. Hassall for Respondent

ORAL JUDGMENT OF CASKY J.

These parties were married in 1958 when Mrg

was and Mr Raymond was and they separated in 198z,

after a narriage of 24 vearvs, during which they had four

home at the farm property at Murrayfield with her mother.

te

children, only one of whom is now dependent and is living at

Har parents were farmers and both Mr and Mrs Raymond followed

the same career undextaking farm work after their marriage a
then, as is the case with so many young couples, moving into
gshavemilking. In 1966 they obtained a post on Mre Raymond'

parents' property at Murrayfield sharemilking for them and

eventua.

Ly purchased the farm from tt

1373, Mrs Raymond's parents helped with generoug purchase

nd

3

an geven yvears later in

terms and financial assistance, and I have no doubt that they
ware pleased to see thenm get on to the property. In 1974 Mr
Raymond Senior made a gift of 55,000 off theilxr debt to him, but
the rest of his financial hel P -was lcpdld during the course of
alyr operatiocns. .
They formed a company to acqguire thie farm with an

A



equal shareholding of 1,000 each. It was a dairy property of

about 103 acres; one would not describe it as substantial
property but I think it provided a good family 1i
from the atfldaVLts I conclude that the marriage £
normal expectations of a farming couple in their situe
Mrs'Ramend was, of course, mainly iﬁvwlved with the children

and household tasks. She undertook the nursi

and mother who lived there until theilr death i
regspectively, and I accepi that she would have
shed and arcund the farm and plaved her Ffull part
milker's, and later as a farmer's, wife. Undoub

family he lped also as they grew older.

In 1877 when My Raymond was about he suffered

[}

health problems which led him to believe he could no longer
carry on farming, so sharemilkers were engaged. After a spell
as a land agent, he teok on a permanent dob in a dairy compan
and remained there until 1982 when there was obvicusly a crisis
in his personal life and health. He suffered from epilepsy,
and his wife describes in her affidavit fits of meodiness and
depression. What enmerged later was that he had become
emotionally involved with & voung woman {(a ward of the State)
wiho had been fostered by the Raymonds for about 18 months, and
he maintained hig associlation with her after she left their
house. Eventually, as it now turns out, he took her with him
on an overssas trip in May 1982, a factor of which his wife

was unaware at the time, his stated purpose being a visit to

his parents. ks a result of this and other matters, she went
thrcugh a period cf obvious concern about his mental stability
and judgment, compounded by the digcovery of substantial chegues

which he had drawn on tha company‘ﬁ account without reference

to her, and misleading entries to cover them up. I have no
doubt that a good deal of this must have been concerned wit
the gixl. Clearly Mg Raymond went through a period of grea

strain and distress at this time.

Following their separation in 1982 arrangements
were made for their eldest son, U . to sharemilk on the fa

property. The existing sharemilkers were due to leave in
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May 1983 and it had always been understood in the family that
N would take over the property and this aim had been
encouraged by both his parents. After he left school at 15%,
on his father's advice he underwent an apprenticeship as a

fitter and turner to have some alternative avenue to the farming

which was planned. Then for two years he was working as a
labourer acgulring experience around different farms. It seemed

to him and his .mcother that after his father left, the time would
be right for him to take over the property. He discovered that
the only way he could raise the necessary finance was on a

50/50 basis with his own herd, and to do this he would have

to borrow virtually all the capital needed as he had not saved

a great deal. There was a'meeting with his parents and other
advisors in late 1982 or early 1983 to discuss this. He had
an option to buy a herd. He says it was inspected and approved
by his father, and he was then able to raise a $35,000 loan
through the Rural Bank Lo buy it, on the basis that he would be
entering into a three-year sharemilking contract with his
parent's farming company. I am qguite satisfied that Mr Raymond
was fully aware of this, although he wanted it to be a share-
milking agreement for one year only, because by this time, of
course, the parties were separated and he not unnaturally

wanted to get his interest out of the farm as soon as possible.
However, he signed the loan documents which had been put forward
by the Bank on the three-year basis, althougn the sharemilking
agreement itself was signed cnly by Mrs Raymona and N T

am satisfied they did so on the basis, as they understood the
arrangement, that it was in order for him i2 carry on with the
three~year contract. Mrg Raymond was at this time the person

in immediate control of the farming business.

After Mr Raymond left home in Octoker 1982 he
obtained wvarious temporary jobs. He hag had no direct income
from the farm but drew a nuwuber of cheques on the company's
account and after allowing for Director's fees and other
credits, his debit in the acccounts as at 3lst May 1983 appears
as 513,613, According to Mr Hassall's calculatiorns, since
then another $405.52 is to be taken into account against him.

He c¢laims that he has been having a struggle to make ends meet
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»ith the various temporary joke that he has undertaken and that
his future is guite uncertaln He now seeks orders fox
divisiocon and sale of the matrimonial property, which in general
terms consiste of their equal shareholding in the farming
company . I think it appropriate to accept Mr Hassall's
calculations based on kook value which yield a figure of
$354,578 as the eguity in the company assets after allowing

for the debts. There is a value of $2,285 placed on the house-
hold chattels which have apparently been divided between the
parties on the basis of $1,930 to Mrs Rafmond and $355 to herx
husband, and there are vari@us bank accountsy all these latter

figures are those at the date of separation, and I am unsure of

the present situation. Counsel accept that there would be no

significant alteration in the value of the company assets.

Mrs Raymond concedas that all these assebs are

natrinonial property, but she seeks an unegual division undern

basis that her contribution to the

2]

L15(1) of the Act on the

0]

merviage partnership has been clearly greater than that of her
husband. Mr Hassall, in his usual painstaking and thorough
way, took me through the evidence in detail. Broadly, he
emphasised the assistance and opportunity which this couple
hed derived from Mrs Raymond's parents in their early years,
and the relatively peoor farming record of My Raymond from the

time they acguired the farm in 1873 until it was let

sharemilkers some four years later. He emphasised th

production records, compounded by his bad health which
reduction of the effort he could put into the business, and the
financial problems leading to the separation, when a far greater

vrden of management and vesponsibility for the farm and the
femily was imposed on Mrs Raymond, T might say that this

could only have been for a relatively short time, and Mr Raymond
was working for the Dairy Company for most of the pericd after

£

he gave up active farming, where he seems to have been earning

510,000 to $12,000 a year over that period.

In considering s.15 of the Act under which this

P

claim is nmade, it is important to bear in mind the basic

principle behind it - the recognition of the egual contribution
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*

by each spoﬁse to the maxriagé'partnersﬁip, which is set out
in the pre-amble. As the Courts have emphasised in a number
of cases, this must be taken into account in determining the
effect of .this section, and the onus is on the party seeking
other than an equal division. “One must avoid the temptation
to look at contributions to specific assets or over selected
periods during the marriage, when the efforts of one or cther
of the spouses may dominate. Here, there is a marriage of
24 years. It is inevitable that over such a period there
would be such instances of unequal contribution. But viewed
as a whole and having regard to the current asset position of
these parties (which is only one of the factors to be taken
¢ ) into account) I am unable to say at the end of the day that
the contribution from one orx cther has been clearly greater.
It must be more than just a tilting of the scales in his or
her favour. Mr Hassall himself vecogniced that any difference
could not be substantial. The assistance given by Mrs Raymond's
parents in the early days of their marriage and with the
purchase cf the farm is, I think, fairly described by Mr Connell
as assistance to both of them. They were obviously pleased to
have the farm kept in the family and to encourage their son-in-
law in his enterprise. Such matters take their place over
the years as facets which are not uncommon in such a farming
situation,. It becones increasingly difficult to isolate them
. or givé them extra emphasis when weilghed against the solid
contribution that both have made in their own ways over that
period. '

Cimilar remarks can be made about the health
problems which cavesed Mr Raymond to cive up farming and
pegsibly leading to the fall in production. But it cannot
be saild these problems led to a reduction in the living standards

ey expected to enjoy as a farmning family in this situation.

The value of the farm continued to increase with inflation and
rising land values and My Raymond tock steps to obtain other

exployment. ‘heir 50/50 shareholding in the company when

| they bought the proverty in 1972 illustrates their aqwn view of
' theilr mexriage and thely intevest in it. Of coursze, that is

nct & mattar binding this Court in determining an appropriate
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division, but it tends to confirm the view I have reached
that overall on the basis of their contributions under .18,

this was an equal marriage partnership and their shares in

[
[x

should be egual.

Mr Hassall then raised a number of points on post-

geparation contribution. Mrs Raymond had the burden of keeping

the family together after the crisis that had developed in 1982
but the Act does not provide for such matters to be taken into
account as contributions to the marriage partnership because

it has ended. It is accepted that the $2,000 she provided
after the separation for the purchase of the conpany car came
from her father's estate, and was her own separate properiy so
that in the final settlement this amount should be refunded o
her., I fix today as the date on which any assets should ke
valued if this is necessary for the purposes of assessment ox
division. Counsel are in general agreement that there has
been no significant change since 1282 in the value of the farm
property. Looking on the other side of the coin, while Mrs
Raymond has had to asszsume greater burdens, underitaking the

sole responsibility for the maintenance of the younger children

o

o
at home, she has enjoyed the use of the house to compensate har

in part for this.

The real problem is Mr Raymond's request for an
esxrly sale. The clear policy of the Act is that the Court
skould aim at making a clean and early break once the marriage
has come to an end, so that the parties are free to go their
own ways without further claims or demands on sach other.

This case has undoubtedly revealed a distressing family
situation, where the expected continuity of thisg farm through
the generations has been broken, contrary to the Raymond
Lamily s expectations as fostered by Mrs Raymond's parents.

Ore must accept this as one of the consequences of the Act and

thece is little the Court can do about it. It is not a case
where I have to take the interest of dependent children into
account to any real extent. The oniy one left is their
daughter. On a sale there would be ample available for a naw

heme for her and, with the assets then available to him, My
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Raymond could also be expected to contribute to her maintenance.
Ha says he is unable to do so now because he has nothing above
his own living expenses. There would be only passing
inconvenience if this young girl had to shift house and

perhaps move to another scheool - that happens normally to a

large nunber of families.

The interest of N Raymornd could be described
as only the interest of a third party; I am asked to balance it

against his father's clear entitlement to be paid out his share

in the farn. The latter accepts that it would be unrealistic
to sell the farm property now, and concedes that Ne should

carry on until the end of the-May 1985 season, whereas under
his contract, he could expect to continue untlil May 1986,

There was a good deal of evidence on this aspect which cccupied
a large part of Mr Raymond's cross—examination, and I accept
that a three-year period is really necessary for a sharemilker
to establish himself on a new property and get 1t into full
production, in spite of Mr Raymond's reservations in his cross-
examination. I gathered that in effect he maintains he agreed
to the financial application and documentation going forward

on the basis that Neill would have a three-year contract so that
he could obtain the finance necessary for his herd; but he
claims that everybody understood that his wish would prevail
that Néil would only be there one year and he would then get
out to allow the property to be sold. On the other hand, he
and his mother flatly deny that there was any such arrangemant.
They acknowledce they knrew Mr Raymond only wanted Neill there
for a year, but he eventually signed the loan documents on the
hasis of a three-year sharemilking contract, They reject any

suggestion of atte

iU

npting to deceive the Bank, dmplicit in Mr

Raymond's approach to this matter.

It is clear that M planned his working life in
the expectancy of taking over the farm, and the arrangement for
him +o become a 50/50 shavemilker was. the first step. Whethex
at the end of his thrze-year term he can refinance (as he and
his mothexr hope) in crdexr to buy out his father's share may

be questionable. But I accept the evidence that any term
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shorter than the three years will put him at least at a
substantial disadvantage in hisg working career, if it does not
subject him to an outright lose in having to dispose of his
herd and repay the loan. I am satisfied that he needs this

. .

minimum period to establish himself financially and give him

T

the start he needs in seeking other sharemilking positions.
In this family situation, I think Mr Raymond should have
recognised at least some moral cobligation to give N this
minimum opportunity out of what he was promised, especially
as he directed his working life in reliance upon it. In my
e¥perience, there is seldom a problem in most of the cases
irvelving disputes betwesn husband ard wife in similar farming
situations, because both of them are usually anxious that the
farm be kept for the children.

In looking at this guestion, I must, of course,
teke into account Mr Raymond's situation. He accepts now that

any sale should be delayed until 3lst May 1285, which will give

a further year to Ne . Cne can ask whether allowing a furthe:x
vear bheyond that would override any chbligation te Mr Raymond.
There is not much evidence about his financial future, He is

clearly & man of some capabilities and in spite of gloomy fore-

casts in his earlier affidavits, he appears to be supporting
himself adequately. But guite apart from any guestion of

mecral obligations T am satisfied that his conduct in dealing
with the loan application on the basis of a three-year contract,
against the general bpackground of the understanding with Neil,
has led the latter to believe that he would enjoy a three-yveaxr
texrm. He bas undertaken oblligaticns in reliance on that, and

£

deprived himself of taking advantage of other work opportunities

that might have been avallable to him. This adds an element
of estoppel to the moral obligations I have discussed, and
leads me to the conclusion that I should exercise my discretion
about time of sale in I = Lavour. To do otherwise woudld

fail to do Jjustice in Lhe situvetion that has developed here.

As I have emphasised, this is a special family
problem. While the Act is directed at making a clean break

between husband and wife, I do not think it precludes the



Court taking into acceunt, in the exsrcise of these ancillary
discretionary powers, rights or obligations which may have
accrued to other members of the family kevond those provided
for specifically in the Act for dependent children, and which

it would be unjust to ignore. I therefore find that the parties

are entitled to share all their property in dispute in this
application equally, but I will defer any direction about szale
until the further ordexr of the Court, on the basis that no s#le
ox division of the proceeds is to be undertaken  that will

affect Neil's ability to carry out his sharemilking agreement

with the company pending expiry of its term on 3lst May 1986.

I have no evidence about the company's income and
expenses up to date. The last balance sheet is for March 1983
and while I appreciate Mrs Raymond's wish to accunulate income
in order to assist refinancing to pay out Mr Raymond and enable
Neil to take over the property, it should not be altogether at
his expense. He is already meeting the differénce in interest

i

ates on the lean to give N favourable terms to buy the

B

0

tock. He sought at one stage a weekly payment of 5100 for

ot

1L own maintenance and support. I allow for the fact that
in the final division he will have to account to the company for

the debit in his current account, and that can therefore be

put to one side. On the otiner hand, he has not been
A maintaining his daughter because he kas not had the means.

- An appropriate allcowance for maintenance would certainly not

be gsubstantial having regard to the fact that Mrs Raymond
herself is earning, and the Courts usuvally congider that
maintenance obligations should be shared between parents when
ezch is deriving an income. Mrs Raymond has the advantage of
iiving in the property, so she is getting the benefit of some

of the capital assets.

From the last accounts Mr Raymond was credited
with Director's fees in the order of some $5,500, set off
acainst his debits. I think that Nell should be coming to
grips with hig new responsibilities after 12 or 18 months as
a sharemilker on the property. In my view it would not be

right to keep Mr Raymond out of any return on or compensation
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for the cagi al tied up in Luls farm company for the Ffull
three~year term. I appreciate the practicalities and the
difficulty in knowing what incowme the company will derive undex
W s sharemilking contract (allowing alsco for the differential
interest rates) in determining any realistic sort of payment to
him. - My view is that Mr Raymond should receive the $100 a
weak he reguested, if this can be paid, and I would propose

that this should be done effectively by quarterly instalments
from lst September, the first payment to bhe made on lst Decemberx
oI this year {(which will bhe well into the new seas on) and
continue until the sale or division of the property. I would
be prepared to make an order to that effect but, as I saild, the
accounts are not sufficiently up to date to persuade me that it
is feasible to do so at this stage, and I would not like to

make a final decision until Ceounsel have had an opportunity to
consider it and cdecide what can be done. I am encouraged,

of course, by the fact that in the previous accounts thers was

a Director's allowance availlable for him which is pretty much

&

o

aZong the lines of what I have suggested now.

The position abhout the shares was alsc a matter
which concerned Mr Hassall. As he pointed ocut, the eqgual
shareholding means that there is nobody ultimately in control
oI the company and this could give rise to serious problems.
Concern arcse over Mr Raymond's actions in the st of charging
amounts to the company incurred to various firma and drawing
cheques on its account —~ something which as an egual share-
holder and Director he is currently able to do. Indead, this
was one of the matters which suggested to Mr Hassall the sclution
of unegual contributions. As I indicated, this could also he
vegolved by vesting cone of his shares in an independent party.
I am not prepared to do go at the moment, in the absence of
evidence that this is a continuing problem; but I expect
that the ru: aning of the company should remain in Mrs Raymond's

hands, with the advice she is getting from the farming expert,
e

and I will have resort te that sclution only if there should
be any further difficulties of the type that have been

encountered
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The question of how the assets could be disposed
also came up, because the farm preoperty - really the main
matrimonial asset - is represented by the shares which each
holds in the company. It would be quite unrealistic, of
course, to direct a sale of the shares only and neither party
would gain by that. Now that the matter has reached the stage
where thelr rights have been resolved in this broad way, I do
not anticipate any difficulty. Any sale will logically be a
sale of the farm property itself with resulting division of
the proceeds on the egual basis to which I find they are
entitled. But leave will be resexrved to either party to
anply for any further order or directions in terms of this

judgment should the circumstances require it. If the parties

‘cannot agree on pavments o be made to Mr Raymond they can

come to me under this reservation. There will be no order

for costs on this applications

g O / A3 P
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