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ORAL JUDGMENT OF SINCLAIR, J. 

In the District Court at Auckland the Respondent sued 

to recover an ·amoun'.::. said to be owing by the Appell?-nt in 

respect of materials which had been SU?plied in relation to 

the building :if a house by the Appellant. The Appellant 

counter claim2c} a.llegirn__:r that certain :naterials which had 

1,-een supplied by t.he Respondent were not up to sta:-idard and 

after a def,mded hearing the District Court found in favour 

o:f the Responcler,t. 

In essence ,,vhat occu.J::red was that the Appellant had 

enn.ployed a.n architect to draw up plans and specifications 

relation to a propo3ed construction of a pole ho~se and 

in the plans and specifications reference was made to a 
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i 

Bondeck floor. In consequence Mr Halker, a repres~ntative 

of the Appellant company which ultimately took over- con­

struction of the house itself, attended upon the R~spondent 
I 

with a view to making enquiries in relation to theiBondeck 

floor. In consequence a Mr Gilmore of caJter Merc~ants 

attended and it is as a consequence of the convers~tion 

which then took place between Mr Walker and Mr Gilrhor.~ 

that the proceedings arose. 

Stated shortly it can be said that the discus~ion 

centred around the Bondecl<:: flooring and the ~use thereon 

of a preparation known as Woodzon:e and it iwas such(flooring 

and so treated vhich was subsequently purqhased by i the 

Appellant from the Respondent and which was delive¾ed. 

In June 1978 the first floor was laid: and in clc weekend 

-shortly after the laying of the first floqr there .!ras 

apparently heavy rain. In consequence th~re was distortion 
' ' 

of the floor apparently through the water igetting ~nto the 

Bondeck flooring with the result that the:rje was cmtsiderable 

distortion not only to the floor but also ito the p~les of 

the pole house. By reason'of the nature ~f the codstruction 
i 

' ' 
of the pole house the roof was not then i~ positiotj.. 

Not only was the first floor affected,, but lafer when 

the second floor was laid it apparently aiso Suffe~ed from 
i 

a similar complaint because at the time of: the heaiy rain the 
' I • 

flooring for this second floor had in fact' been de~ivered to 

the site but had not been laid. 

Throughout this action the main thrus
1
t of the !Appellant's 

claim has been the provision of S .16 (a) ofi the Sale of Goods 

Act· l,908. I quote from> th~ subsection (a)I of that Section 
I 
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and exclude the proviso because I do not think that 

the proviso plays any part in a deternination of this 

action. Subsection (a) provides as follows: 

"Where the buyer, expressly or by implication, 
makes known to the seller the particular 
purpose for which the goods are required, so 
as to show that the bujer relies on the seller's 
skill or judgment, and the goods are of a des-' 
cription which it is in the courseof the seller's 
business to supply (whether he is the manufacturer 
or not), there is an implied condition that the 
goods shall be reasonably fit for such purpose:" 

It is necessary therefore to have a look at the evidence 

in rela~ion to the conversation between Mr Walker ~nd 

Mr Gilmore to see what occurred. 

As one would expect with the action not being !heard 

until March, l.932 Mr Gilmore's memory was not as good as 

Mr Walker's and it is little wonder that in relat.iOn to the 

conversation the District Court Judge found himself in a 

position where he preferred Mr 1'7alker' s version to that of 

Mr Gilmore. In relation to this particular .. aspect of the 

matter Mr Walker said: 

"I questioned him on the water p:::-oo:Eing qualities 
of Bondeck. Hr Gilmore knew that there was a · 
product out which could be used. He was not too 
sure about the fulJ_ details. He rilng a repre­
sentative in his office at the -time I was sitting 
there and was given more details over the tele­
phone. He told me the name of the product which 
would be used to cover it - to wa terp:i:-oo:'.: it ....,, 
and he told me what it was made of and why it was. 
he told me it would be sui ta.ble to cover the 
material and satisfied my queries at the time. 
'l'his product was Wood zone. \"1"e discussed tne 
question of the Bondeck floor panels !:)eing 
Woodzone treated. The rfoason for the Woodzone 
treatment was to repel moisture 02 it in the 
form of rain or atmospheric moisture for a period 
for which the floors would be exposed." 

Mr Gilmore's evidence on the same tor._ic, as I have already 
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sa:Ld, 1Has not quite so spr~cific,; He said: 

"I know that there was a discussion about 
Bondeck floors but I am not too sure on the 
Bondeck beams. I would have told Mr Walker 
in relation to the Woodzone water repelL:rnt 
qualities that it was a temporary water proof 
that is applied to particle board. At the 
time that it is manufactured it can be applied 
U? to three months normal exposure and then it 
is not guaranteed any further. Uhen I say 
'normal exposure' I mean the exposure to normal 
weather conditions. In adverse veather con­
ditions, storms or anything like that, that would 
not be considered normal exposure." 

As I have already said, after considering those two 

portions of evidence the District Court Judi~ stated that 

he was satisfied that there were representations rn~de by 

Hr Gilmore to the effect that the water repellant wo:ild 

under normal circumstances prevent damage to the fldor 

oanels during construction. Earlier in his judgment at 

page 3 the Judge had stated that he was satisfied that 

Woodzone was not repre:;::ented as being anything other than 

a water repellant and was not alleged to have been a com-

plete water proofing system. However, in the judgment 

there is apparently an inconsistency which has crept in and 

which may well have prompted the present Appellant .to bd_ng 

-this appeal. At the foot of page 5 reference is made to 

the fact that the Respondent had contended. that the conver­

sation between Messrs Walker and Gilmore did not fa,11 within 

S.16(a) of the Sale of Goods Act because Mr Walker was not 

relying on thePlaintiff's skill or judgment. Wi triout more 

the District Court Judge said he could not accept that and 

went on to say that he was satisfied that the discussion 

about Wood.zone took place because Mr Walker was concerned 

about possible water damage. That corunent I would .consiaer 

to be quite justified in relation to·Mr Walker being 
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concerned about possible water damage, but there i 

nothing in the judgment which says on what basis the 

District Court Judge rejected the contention that ihe 

conversation did not fall within S.16(a) of the statute. 

Later i:1 the judgment 'at p3.ge 6 a statement is made which 

is almost diametrically opposed to that which I have just 

referred to. When further discussing the conversaiion be­

tween these two men the Judge stated that he was not satis­

fied that the conversation between the two men resulted 

in any legally binding obligation upon the Plaintiff and 

he stated that it was in the nature of a general enquiry as 

to the :.me of a water repellant. If that was truly his 

finding then that would exclude the operation of S.lG(a) 

of the statute. That that was his intention I think becomes 

clear because when one reads the following sentence he makes 

reference to the fact that the conversation did not result 

in a condition of the contract being arrived at similar to 

that referred to in 3aldry v. Marshall (1925)1 K.B. 260. 

I then go back to examine what was said by Mr Walker 

and I d-caw attention immediately to the fact that when Hr 

Gilmore was questioned as to something which could :be used 

for water proofing the Bondeck, Mr Walker stated that Mr 

Gilmore was not too sure about the details of the r2reparation 

and tha::. it was only in consequence of Mr Gilmore :r:-inging 

someone else in the firm that he was able to give Mr Walker 

some inforJUation. How can it then be said that Mr Walker 

was relying upon i'1r Gilmore's skill, and judgment? He had !lone. 

He had had to go to somebody else to make enquiries and a 

conversation took place between .Mr Gilmore and an rm-named 

third person and Mr Walke:::-, quite naturally, is not in a 
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position to. say what exactly was said by the person on 
: i 

the other end of the telephone~ All that was being handed 

on to Mr Walker was -some information from a third ~erson 

and it did not come from, according to Mr falker, ~r Gilmore's 

knowledge and experience in relation to th~ produc~. But 

even that is not sufficient because the la,;,, makes iit per­

fectly plain that the person of.whom the enquiry is: made 

must be aware that the buyer, that is Mr W~lker in Jthis 
. ' 

case, was relying upon the seller's skill and judgm~nt. 
' 

This can often happen by persons simply stating: .I k,,ant 

your advice as to what would be an appropriate way !to 

deal with a particular problem as I have rio experieµce of 
. i i 

it. Once the person having the requested tnowledge] replies 
' I . ' 

then if it is dealing with the sale of goods it cani fall 

within the ambit of the statute. 

As was said by Lord lvilberforce in Hardwick Ga)Ue Farm v. 
: ; 

Suffolk Agricultural Poul try Producers Ass(Dciation !(1969) 2 

·A.C. 39 at page 125: 
: : 
i : 

; : 

"If the buyer can show that a parti::::ular purpo:se 
was made known so as to show reliancei the conf­
dition may attach: and, because the t:i:ansactiob 
takes place in the context of a market, betweeh 
two persons of generally equal compet~nce and. ! 

knowledge and on the basis of a standcii.rd contri,.ct 
which incorporates no such condition *nd the t~rms 
of which may indeed suggest that no S1fLCh condi~ion 
applies, the buyers'· task may not be <ji.n easy ope. 
In seeking to discharge it,it is not $Ufficien~ merely 
to show that the seller knew of the p$rpose; o~ 
course he may: business men do not work in a V~CUUtcl, 

they know their trade and their custorhers2.nd ~hey 
are not to be saddled with conditions! merely i)/i:!causc 
th~y are competent and knowledgeable. 11 ' 

Simple enquiries have been held. time q.. nd ti.me r' gain not 

f.o fall within the ambit of S.16(a) of this statute and there 

must be language used to bring the conversation andi the 
· I I 

I I 
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implications of it within the ambit of thi.s partic1Har 

statute. That was recognised in Feast Contractors v. 

Ray Vincent Ltd (1974)1 N.Z.L.R. 212. 

In the course of the judgment in the District Court 

reference was made to the heavy water damage to the floor 

panels not being within the contemplation bf the parties 

and also that that factor was not one which became a term 

or firm condition of the contract. To my mind the problem 

is even more basic than that. It goes back to what was the 

actual conversation as found by the Distric~ Court Judge. 

'I'h.at conver:::;ation, to my mind, was of such a nature that it 

never impo.rted any condition which can be treated a,s coming 

within Section 16(a). 

In thos2 circumstances there is r:o necessity for me 

to go further in dealing with this appeal and accordingly 

I would uphold the judgment in the District Court and dismiss 

the appeal~ The R,"'spondent is entitled to costs. Having 

regard to the issues and the amount icvolved I allow the 

SU17.1 of $250. 

SOLICITORS: 

Yolland and Romani11k, Auckland for Appellant 

Earl, Kent & Co., Auckland for Respondent 


