
.. 

0 

0 

14/S 

IN 'l'HE HIGH COUR'r OF NE'i'l ZEALAND 

W!LANGl\.RIG P..EGIS'l'RY 

A. 36/81 

Hea:c.tng: 

Counsel: 

BETWEEN 

A N D 

19 and 20 March 1984 

JOHN CLIFFORD \'iAL'i'I:;R 
ROBINSON and lCl\'I'H.t\.RINJ\. 
AGNES LOUISA ELIZlillE'I'H 
ROBINSOL~ 

PLAIN'l'H'FS 

THE STA'J.'E INSUIU\NCE 
GENERAL l-1ANAt:;Jm -

DEFENDl\.NT 

A.J. Twaddle for Plaintiffs 
M.B. O'Brien for Defendant 
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'l'he Plaintiffs are orchid growers in Nha:.:.g,:u.:01. a.nd 

ir1 1980 built a propogat.ion (or. "Hf:c.riclone") hou"1e which they 

proce'c!deo. to fil.l with .1.0,0GO to 15t000 younc1 plants. It was 

a long sh0d witl: fibre ~r1ass: roof and fabric sides o:)n t .. imbc:c 

£:earning. Mr R,:-b1.ns::m wanted windstorm insurance and spoke to 

t}Y'" St;ab;! Insurc:mce Off:ice and was informed by it:s inspector 

(Hr R0ad) t:hat h,,, would have to take out fire cover as well, 

a:.1cl the Dt"fendant. duJ y issued a policy on 25th August for 

$6,000 on the i:mi.ldin~-;, $20,000 for the stcck of orchids a.nd 

$200 for plant making a total of $2G,200. Mr Robinson 

i::-;.tended t.o .i1:st:aJ. a he::>..ting system to prevent f,:ost di:Jmage a.nd 

copied a unit his hr0ther had used successfully with mus~rooms, 

consisting of a far1 blo':?.i.r:g ::tir r:1cross a car radiator th:r.cm(rh 

which hot wata~ circulate~. T4ese items were installed inside 

t.;1.e house w.Lth c:;,pp:,:;,pr:LL'.,:e -:."iucting to circulate th,,) air m1d it 

was necP.ssc1:cy to ,h.:k,p t. ;;.,. sn:i.. ::.abl0 w1:it;.10,:l. o:!: hr,!ating the water, 

Hr Robi.,1so1J built a 2v10:..J.l fi.re shed next to the house with a 

concr:2tG b;,q;e i:'.nd lo·v1er '.hi.11 ot concrete b1oel·.t,, plywood and 

frame upp~?.): wall and ctl\ :~J7<.m roof., inter.ding to expf-.!rimcnt 

with d:i.ff{::cent fi d.ng. meth.,....,ds us.ing sawdust. to h,::c.:,t thB 1,.1ntcr, 

which was c.i.rculat:erl throu9h r.. w<:rtJJc.tck on the shed floor. 



0 

0 

2. 

As soon as the shed was finished, he made a 

temporary cover out of gibraltar board over the hearth area 

containing the wetback, using a small section of galvanised 

iron pipe as a flue, which passed to the outside through the 

plywood wall, He thought he might have surrounded it with 

boxing which ended at the wall, but it is clear that where it. 

passed through, the pipe was in contact with the plywood. 

Ile said that if this method of heating the water proved 

successful he intended to build a metal hood and flue as a 

permanent fixtur•B. He then proceeded to test various grades 

of sawdust and at about 7.30 p.m. he had a fire going and went 

inside to take a shower. Shortly after he left., the plywood 

caught fire, obviously through <::>ver--heating from the flue, and 

the flames spread to the MericJ.one house. He was able to 

extinguish them before the fire brigade arrived but there was 

substantial clamage to that end of the structure. He spent 

some time in cleaning up and next morning reported the inc.Ldent 

·t:o the Claims OfficE:r (Mr Clot·worthy) who sent out Mr Read, the 

same person with whom he had arranged the insurance cover. It 

was clearly a matter of urgenc:y to get repairs under way in 

order to save tbe stock and the latter accepted this had to be 

done and told Mr Robinson to get a quotation from a build0r. 

'l'here was some. discussion about heat damage to the plants r but 

Mr Robinson was not prepared to commit himself to a figure at 

t-.hat stage as it might take some days for this to become 

manifest. Repai.rs got 1i.nder way immediately, but Mr Read was 

unhappy about the cause:! of the fire and reported his concern to 

tJ1e Claims Officer who arranged for an assessor to inspect 

end report. 

During these discussions Mr Read arranged further 

fj_re and windstorm cover over two more orchid houst<JS which Hr 

~obinson had built. 

extensively damaged by a storm and the Defendant mi:~t those 

claims r but on 8th ,"June 19 81 :~t. declinod liability to the 

Pl.a.intiffs for the fire damu9e because of the failure to advise 

cf the addition of the heati.ng · arrangements in contravention 

cf Condition 4(a) of the policy. However, it agreed later to 

pay the repair costs 9t $2,906 pursuant to its separate 

obligation to the mQri:gaqc,€', hut. it was accepted that Has 
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payment was not to be taken as an admission of liability, or 

as constituting waiver or estoppel. Following the windstorm 

dama9e the De:Eendarn.: terminated all the insurances in 

accordance with the policy conditions on 21st May 1981. .Mr 

Robinson eventually rebuilt the fire shed entirely out of 

concrete blocks and installed a commercial boiler to heat the 

water. 

The Plaintiffs now sue for $20,000·for the orchids 

lost in the fire and $305,332 for consequential loss due to the 

Defendant's breach of the insurance contract. The lattt:.'!r 

pleaded non-compliance with Condition 4(a), and also relied on 

a clause excluding loss or damage occasioned by any heating or 

drying process, but Mr O'Brien informed me that this was ne 

longer pursued. By later amendment it also involrnd the 

forfeiture provisions of Condition 8, alleging that a 

fraudulent or false declaration was made to the assessor (Mr 

Rayne17) abuut the flue. At the end of the evidence i.t was 

clear that tJ1is could have been a genuine misunderstanding·,. and 

Mr O'Brien rightly conceded that it was no longer relied on. 

Counsel were agreed that I need only concern myself with the 

preliminary issue of liability and any questions of damages 

would be defE:u:red. This case therefore turned on whether 

Condition 4(a) applied to exclude liability, the onus being 

on the Defendant to esi:.ctblish this exception, If it did, the 

Plaintiffs said it had been waived; alt.c:!:"i1atively they sub:nitte.d 

that the Defendant was C-.lstopped f:r:om rt?.lying on it by its 

conduct. 

Condition. 4 {c:·'.) (or a va:i::iationl i.s common in fire 

insurance policies. 

"4. Under any of the folJ.6\ving cir.:::umstax~ce:s the 
insurance ceases to attach as regr1.rds the 1:-1ropcrty 
affected unh}SS the Insured, h0forc~ the oc,:,urrence 
of any loss or damager oh ta ins the sanct.i.0:1 by 
endorsement s:i.gne:.l by or on bP.half cf the General 
Manager: 

(a) If the trade or manufacture r:::ard ed en be 
altered, or if the nature cf the occupation 
or other c:i!:r,::u,-.,s'l:anc,,?s a.f Eect-.ing the l1uiJ.c1..ing 
insured or containing the insured property be 
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changed in such a way as to increase the risk 
of loss or damage." 

It is common ground that there was no sanction. Mr O'Brien 

favoured me with helpful extracts from a number of auth01:i ties, 

Over many years the Courts have been concerned with the 

application of similar conditions, in the light of the 

fundamental principle in this field of insurance that it exte.nds 

to cove1: the consequences of negligent as well ¥ts purely 

accidenta:i. damage. This principle was establisht~d as long 

ago as 1829 in Dobson v. ~otheby (1827) M & M 90i in which it 

was held that a description of premises including the words 

"where no fire is kept, and no hazardous goods are deposited" 

must be understood as referring to the habitual use of fire 

or deposit of hazardous goods, and not their occasional 

introduction fo-r a temporary purpose connected with the 

occupation of t.he premises" '11he concept of permammc<:;~ has 

ever since been adopted by the Courts as qualifying the scope 

cf conditions of the precent type. 'J:he cases were discussed 

by Somers :r. in Dawson v. Monarch Insurance Co. (1977) 1 NZI.F 

372, 375 although the wor.ding in that policy was simply to 

exclude liability if at any time "the risk be in any way 

increased". 'I'hat fire had been caused by welding to a trai.le:c 

containing the damaged goods. He considered that the conch tion 

was inapplicable because it referred only to an increase of the 

risk, which he felt to be something different from inc:r.easi.ng 

the risk of loss or damage - the wording in the present policy. 

aowever, if thc1 latter construction applied, he regarded the 

welding as not being within its intent, because of its eam!a1 

r,ature. 

In this case the Defendant has to satsify rr.e thai: 

t:ne circumstances affectin9 the1Mericlone house have been 

.. ~hanged in such a wax_ as to increase the risk of loss or 

carnage to it or its co;·1t2nt.s, so something more than a meri2, 

chD.n9e is required. In Brown v. Ocean Accident & Guarantee 

Corporation (1916) NZLR 377 Cooper J. had to consider the 

:i~eaning of a virtually identical clause in a fire policy over 

a house insured as a ~\welling house but subsequently used for 
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the accommodation of a small number of boa:r;·ders. He held 

tnere had been no change in the nature of the occupation, and 

went on to consider the question of change of circumstances in 

t..r1ese terms at p.382:-

"I do not think that the remaining parts of para.graph 
(a) , "or if other circumstanc,:,s affecting the 
building be changed", apply to such a case as the 
present. They are ambiguous, and it is difficult 
to give a definite meaning to them. But. I think 
t.ha t they can be more reasonably l::eld to be 
something which affects the building as a building, 
something distinct from the change of the nature of 
the occupation of the building, for this is provided 
for in the previous words of the pal:agraph. They 
may perhaps mean - where;· as here, the building was 
a detached buildi:ig - the erection of a contiguous 
building, or they may mean the alteration of the 
insured building,u 

I think, with re.spect, that this suffici«mtly 

demonstrates the meaning o:E this part of the condition for 

present purposes, and I hold t11at the erection of the fire 

sl1ed and the installation in the Me:ticlone house of the fan 

unit, the circulating pipes and the fireplace in the shed 

amounted to c:. change of circumstances affecting the house 

itself. Mr Twaddle submittE::d that these arrangements lacked 

t:iat permanent character necessary to bring them within the 

intent of the clause, in line with the cases I have referred 

tc). I cannot agree, As installed, all the it<::ms except thr:: 

gibraltar board cover and the flue were of a permanent 

c:iaracter. Those pc.re:, of the operation might be described 

as temporary; but :Lt wa.s always Mr Robinson's intention to 

have a comlYc1stion unit in the slH::d, although he was still 

experimenting to find the -3.ppropriate type.. It was part of 

tl1e overall process of e£'2ecting a permanent change and in 

my view was far remov'::'d :f:rom the examples of casual or 

temporary operations !nsintioned in the reported cases. I am 

satisfied that the c,1:1~:+:rur.tion of this shed with plywood walls 

to llouse a fir::: in or,ter to heat the pipes was a change 

carried out in sud1 rt way as to increase the risk of loss or 

damage to t11e Meri,::lo::v~ housC:: and its contents. 
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I reach that conclusion notwithstanding Mr Twaddle's 

submission that this risk was not incre,rned because it was in 

contemplation when the insurance was arranged, as Mr Robinson 

had told Mr Read about it. 'l'here is some conflict of evidence 

here. Mr Robinson says that when the insurance was being 

arranged, there wc1.s a general discussion. about raising orchids 

in the course of which he told him of the need to heat the house 

during the winter. He added that he was "fairly sure" that 

he would have discussed the basic form of heating he was 9oin9 

to use, and thought he l.'l::memben~d saying that the unit worked 

on a system of blowing hot air into the house, He said Mr 

Read showed no mo:;:-e interest in this than in any other facet 

of tl1e operations they were talking about. On the other hand, 

the latter said in evidence he could not recall any such 

discussion abou.t heating, al though in an affidavit in inter·­

locutory proceedings he conc<::ded that Mr Robinson may have 

mentioned the subject. 'fhe latte): was cross·-examined about 

his action in ringin(J Mr Read after the Defendant h.::i.d denied 

liability and asking about this discussion, and he rejecte.J 

'the inference that he was then uncertain about this 

conversation. He :Ls supported by Mr Clctworthy's note made 

on 26th May, thut. he claimed to have to:i.d Mr Read about 

heating, Mr Read also explained the concesi::ion he made in 

his affidavit as being the result of Mr Robinson's assertion 

t-11at such a discussion had taken place, aJthough he himself 

could still not recall it, I am persn>J.de<l by Mr Robinson's 

evidence that when the insurance was bGing ar:cange<l he told 

Mr Read about the need for h.eatingr but he did net enlarge upon 

his plans or mention any p:;irticulc1.r m,:'!thod. 

In support of his sul:m.1.issions tnac the r:i sk of 

damage contemplated was not increased., Mr ·rwaddle refa:i::-r""d to 

Law Guarantee 'frust and AccidE:dt Soci~ty v. M.uniC!h ~~~insnran(_?_~ 

Cof:pany_ (1912) 1 Ch. J.38,aealing with the quei;;tion of 

alteration to the r:i.sk following J.iquida.tion of 3. company 

which had insured :L ts liability undGr a ga.3.ra.ntee. I doubt 

whc~ther that case has rnuch relevance; however, l accept i:.hat 

if Mr Read had beer, gi vr.:m full details of what J:,ir Robirwon 

proposed, including the rnetJwd of heating the circulatinsr 
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water, and had accepted the insurance in that knowledge, it 

might well be said that fulfilment of those plans did not 

amount to an increase of risk, because it was substantially the 

same e.s that to which it was known the building would be subject 

at the time the insurance contract was made. An alternative 

view migti.t be that the circumstances then affecting the building 

included the plan to heat it in that fashion, and they were 

not changed by its implementation. But in view of my finding 

that Mr Robinson only mentioned heating in a very general way, 

I do not think he can thereby avoid the consequences of 

Condition 4(a) upon these grounds. It was accepted that a 

number of heating methods could have been employed, some of 

which wculd have been safr,. I agree with Mr O'Brien that the 

insurer tmuld hardly cont8mplate the sort of hazard ultimatel:{ 

created by Mr Robinson, even if he~ had mentioned a blower 

system. 

This brings me to the issues of waiver nnd estoppel 

where the onus is on the Plaintiffs, and Mr Twaddl<:., 

acknowledged they were at the heart of his case. I:'cu::t:i.culars 

were 9iven in his letter of 17th May 19 83 as follovrn; -

"The allegations relied on in respect of the claim 
of waiver are that Mr Robinson advised M.r Read 
prior to completing the proposal form that he 
intended to install heating in the mericlone house. 
Having beE:m placed on notice Mr Read did not make 
further inquiries of Mr Robinson concerning the 
nature of the heating unit and did not advise 
Mr Robinson about condition 4 (a) of tl1e proposed 
policy. 

The allegations relied on in respect of the claim 
of estoppel are th.at Mr Read on behalf of th~, 
d"'fendant accepted liability for tl1e claim and the 
quc1.nt:wn of the clairn on 19tL Hay 1981 when he 
attended at the plaintiffs I property and our client,, 
proceeded on this basis." 

Counsel cited a number of authorities, but for 

t:be purposes of this case I need only re.fer to the followi.119 

E!:i.:tract from 9 Halsbury (4th Edition) p.396, para. 574:·-

"Waiver may be express or implied from conduct, 
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but in either case it must amount to an unambiguous 
representation arising as the result of a positive 
and intentional act done by the party granting the 
concession with knowledge of all the material 
circumstances." 

In the course of his submissions Mr Twaddle added to the 

particulars mentioned in h.is letter a claim that the Plaintiffs 

were entitled to rely on estoppel because of Mr Read's silence 

when told of the heating needs. As pointed out by the author 

of Spencer Bower and 'l'urner "Estoppel by Representation" (3rd 

Edition p.50, "waiver" and "estoppel" are used interchargeably 

to describe the situation of a party standing by in silence, 

and liability is dependent on 'thEc, existence of a lega.l duty to 

speak, If the submission about failure to advise about 

Condition 4 (a) is to succeed, Mr '.L'wadclle must therefore 

establish some duty on Mr Read to inform Mr Robinson of its 

contents, or at least to tell him that he should notlfy the 

i::isu:cer of the details when he planned to instal the heating 

system. '.rhe evidenci:; suggests nothinq beyond the normal 

relationship between an im:n.:irance agent selling a prospect 

common insurance cover, and there is no suggestion that Mr 

Robinson was seeking Hr Read's advice as a specialist in this 

field, or had otherwi Sf~ relied on him in a way that would give 

rise to a relatior, of confidence involving such a duty. \vi l:h 

hindsight, it is regi.-2ttable that Mr Read did not say something 

along those l.i.n:;;~, but I am not prepF.lred to hold thai:. in the 

circumstancas, r.1nd wJ.t:h the limited information he was given, 

t:iere was any c.,1t::1 on him to take this matter further with the 

i:ism:ed. 

Mr 'l'wctddle also su']gested that such a duty could 

a::::-ise from the obliga ti.0r1 of 300d faith under the general law 

of insurance required o:f: bo:.h tf~e insurer and the insured, and 

he cited a passage fr01,1 Iva.my' s "Fire am.1 Motor Insurance" 

( 3rd Edi tio11) pp. 7 .:t1irl 8, referring to the i11surex' s dt1ty to 

deal fai:cly with the in~m:::-cd and place at his dispose,l any 

i:1format:i.on it may posset:s affe,cting · the risk. 'l'his goes 

back to comments m::i.de by Lorcl M,rnsfield in Carter v. Boehm 

(1766) J Bun:, 1905. • One can r,2adiLy understand this in 

relation to the "risk" insured from the example he gave of a11 
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underwriter insuring a ship for a voyasJe when he Jrnew it had 

already arrived at the port. But I cannot see that the insur1:,r 

(or its agent) is under any obligation -:::o point out or warn the 

insured about particular provisions which are fully set out in 

its policy. 

In rt~lation to his other basis of waiver - failu;:e 

to make enquiries - Mr 'l'waddle said that the comment about 

heating was enoug11 to put Mr Read on notice of f1r Robinson' i,; 

intention and he should have asked further questions. This 

submis1oion can be subjected to the same criticism as that made 

by Scrutton L.J. in Greenhill v. Federal Insurance Co. (1927) 

l KB 65, 37. He wc,s dealing with non-disclosure by the insured 

cf the material fc:ct of a previous carr.:.age when arrangi1:.9 

marine cover o~ a cargo, but his remarks seem pertinent here; 

to paraphrase th.em, the 1->laintiffs answer that because thr:i 

insurer was told of the need for heating, it is to be takr:m t.o 

know every possible method whereby this could be done a.nd which 

the inmired knows a.bout - but which it di.cl not in fact know, 

because its agent did not proc~ed by questions to explore tlie1~,. 

He said "Such an argument, such a view of waiver, would as I 

have said, entirely destroy, in my view, the obligation to 

disclose." 'rhe underlying obliga.tion of :l:uJ.l disclosure by 

b1e insu:i:ed is fundamental in this branch cf: +:he law a.nd the 

insurer is enti tl<~d to know any material facts relevant to the': 

risk. 'l'he Court should be slow to im;.:ios1= upor1 it the duty of 

asking questions and I am certainly not prz:p?.red to hold thF.lt 

the refm::ence to heating made by Nr RoLinson in thf'! course of 

a general conversation about orchid caltivation was enough to 

put Mr Read on enquiry, or lead me to the c::inz.~lus3.on that his 

silence in these circumstic1nces d(3lmonstrai::<""-d a po.:;;itiVE:! a;1d 

intentional decision to waive Conditicn 4(a). 
'i'.;t 

I t:urn uow to the Pla:~ntif:l:s' lai:;t m::.brr.ission, 

that the Defendant. is estop_i;>ed from rf,pudiat.i119 bec:c.:i.use Mr n.ead' ~; 

conduct when he visited the p.cerni.sB1= ir::ui1ediately after the~ fire 

on 19th May was under.stood as nn acceptance of liability by 

the Plaintiffs, who ri~l:i.ed on it .:..nd thereby r.!hi.rnged their 

position to their deb:i.:nent.. I accept Mr Robinson':::: evi<lenc8 
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that after the fire he was vitally concerned to get the 

Me1:ic.lone house repaired and the orchid stock protected from 

the weather as quickly as possible, and he was on the phone to 

Mr Clotworthy as .soon as his office opened that morning. He. 

emphasised the need for speed, explaining their financial 

position and that he could not carry out-any work unless he 

had assuranc;e::, from t.he Defendant. He said he mentioned three 

or four times that it was "imperative that whoever he sent up 

t::> deal with the claim had the au 1:hor i ty to give us yes or no 

answers on what we were actually allowed to do." As he 

remembers it, Mr Clotworthy assured him that whoever he s,:'!nt 

up would have that authority and Mr Read duly turned up about 

half an hour later. In his evidence, Mr Clotworthy agreed 

that Mr Robinson had asked for someone to come who had authority 

t~ settle the. c;J..aim arnl he said he made no comment, but merely 

told him they would gel: someone out as soon as possible. 

Mr Robinson then described the inspection carried 

out by Mr :r~e:,ad and his conversation with himt which covered in 

some detail the repnirs n,::leded and the quickest way of h2.ving 

t.11.em carried out, Mr RE:1ad said he was surprised to see the 

s.h.ed from which the fire had spread, and he confirms Hr 

Robinson's evid,wce ther1:; would be no caver for it beca.use it 

was not: mentioned in the policy. He had reservations about 

accepting the claim but said nothing of this co the insured and 

decided to report. back to the Claims Mcir.""<;-;er. A claim form 

wa.s completed and it is common srround tho.t ~:hc,re ,.-,as no f.Lqure 

p:1t in for the orchid stock. I accept that 111: Robinson made 

it clear this could t!ot: be gu<'.mt:ified until latent dam,3.9e had 

become apparent over th,:! nc,:i,:t few days. H", said he was led 

to expect payment within b,~n days, -3.1 though Nr Read maintains 

t:.::iat he told him only that payment. could be mad<:: within "len 

days after the claim was settled, and I think this is the more 

lilrnly v0rsion. Mr Robinson :Lnformed him he was or, '.:>Verdraft 

a::1.d had no ready source of fund::: and sald Mr r:ei:'d tcld him 

exactly ,;hat they coul<l rc:,place, whi,ch included th:cee trusses, 

half the Durali te roof an.J the plus tic fi tti::igs whid1 we1:e 

part of the house. Be was tcld t0 get a builder in that 

morning to check the d;:rnkJg<:1 and give a written estima.te, 
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At his suggestion Mr Robinson contacted a Mr Henwood and wlHm 

he arrived, dealt with h.im on the basis that the State Insurance 

was meeting the claim. 

He a.lso ment:ioned his concern about whether. the 

Duralite left on the roof may h.2,ve suffered heat damage and 

said he received an assurance from Mr Read that he could get it 

tested by the makers and, if it was in fact damaged, the insurer 

would replace the remainder. 'rhey then discussed insurance 

for the two new houses and arranged cover for them. Mr 

Robinson said that Mr Read's general attitude was most helpful 

and co-operative and as a result he started in immediately wi ti1 

t!1e necessary permanent repairs. In cross-examination he 

firmly denied that only temporary rl':1pairs had been authorised; 

and the work. (except replacement of the trusses) was compJ.eted 

within a day or SCJ. Evidence supporti1:g Mr Robinson's account 

of these conversations was given by his father who was above 

the tw,.) men, stripping damaged material from the rafters at 

the time. 

Mr Head's version of his visit was generally alon9 

e1e same lin<:::s, except thnt he denied making any commitment o:E 

liability. He agreed that they had inspected the damage and 

discussed which parts needed :replacing and he authorised the 

obt&ining of an estimate from a builder. He said nothing 

anout his rc~servations over the safety of the heating unit, c1n 

which he reported to the Claims Manager. He ms::tintained that 

t:.wy only discussed temporary repairs tc close in the house, 

bat in cross-examination he accepted that the repairs done rm 

the day after the fire were permanent, except that thci t:russes 

conld not be replaced immediately and they W(c!re temporarily 

s::rcngthened. He also agreed t,hat there was a dis'.::ussion 

about tne remainder of the Duralite roofing, although he 

maintains he only said that if it was affected, H17 Robinson 

co11ld make a claim for it ·- not that the Insurance Company 

w,-:iuld pay. 

Mr Read reported his concern to Mr Clotworthy whc 

aJ:ranged for an indep~nd1.'mt c>.ssesso:c r Hr Rayner, to examine the 
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property. He m(1t Mr I{obinson and th(:i former said th.at their 

discussion on his first visit concentrated on the loss of the 

orchid stock rather than the circumstances of the fire, although 

they did talk about that briefly. Ile said he was pushing for 

recovery on the plants and it was imperative that he got his 

money in a hurry. ~'1r Rayner said he told him there were all 

sorts ::if factors - they had to investigate the cause of the 

fire and ascertain the loss; and they couldn't just accept the. 

fact that the plants had been damaged, and all this was going 

to take some time. He came back on another occasion to look 

m::>re closely at the heating unit and discussed this with Mr 

Robinson, enquiring whether he ha.d a permit to build it and he 

made a sketch from the information he was given. It was this 

that led t:o the abandoned claim of false statement in brec:,c:h 

of Condition B ,- The upshot was that he reported to Mr 

Clotworthy that the heating was unsafe and the cla:Un should 

be declined. It seerns clear on each visit that, so far as 

Mr Robinson was concerned, the main inte:cest was quctntificut.icm 

and sattlement of the claim for damaged stock and there was 

never any suggestion to him that liability was in question. 

He was only made aware of this on a visit to the office some 

time after the 25th May when I•'lr Clotworthy told him they were 

still awaiting a further report from Mr :!.~ayner, and on that 

occasion he pointed out the provisions of Condition 4(a) of 

t}1e policy. In accordance with M.r: Ray1~e::' s recommenda ti0n 

liability appears to have been denied lr, a i:<?.lP-pho11e conve.rsat:i.on 

of 2nd June and confirmed by lette.r of 8tl1 C\1ne. 

As Mr O'Brien said, this issue of estoppel is 

largely a question of fact and l:u.rns on my lrr,r;ressions of the 

witnesses, bearing in mind the normal failures Cl:r: memory, and 

the tendency of some, in c:,11 si9cerh:y, to ar:::-iv~ at. a 

recollection of events more likely to furtl1er the:i.r intexc:::t. 

Mr Robinson s(:ruck me as a forthright man and :i.rL soiric respects 

his confident assc~:ct.i.ons rn~.i.::c· be OJ::H':.n tc, doubt, but o:ri the 

whole I found his acccmnt of tht discussions w::. t.h r-!r Read 

c:::-edibJ.e and convincing, and accept that they left him with 

the impress ion that. liability was not in quest.i.Oll. I am 

satisfied he made it very clear to Mr Clotworthy that he want.1.:::d 
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to deti.l with someone who could give an answer on the spot, and 

the latter said nothing to mak.e him believe otherwise when he 

responded to his call by sending Mr Read. The latter saw what 

l1ad happened but kept his reservations to himself and spoke to 

M.r Robinson in a way that any reasonable person in his 

circumstances c:ould only assume was an acceptance of 

responsibility for the cost of the permanent repairs, in an 

apparently helpful endeavour to restore the premises as quickly 

as possible, A.nd to cap it all, he gave cover for the other 

t.,110 shade houses on the spot. Nor do I think Mr Rayner I c; 

enquiries would have conveyed any different impression to 

Mr Robinson. There was the unresolved question of the daraaged 

stock which he himself admits was the main topic of the first 

conversation. His enquiries into the cause of the fire would 

have been quite- consistent with the completion of a routine 

=eport. Like Mr Tiea.d, he kept his reservations about 

liability to himself. 

Having regard to Mr Clotworthy's action in sending 

Mr Read in response to his request for somebody able to decide 

on the spot, Mr Robinson was entitled to assume the latter had 

appropriate authority, a.nd he must. have known that the 

Pla:i.ntiffs were arranging for the repairs in the belief that 

only the amount of the claim was at large. He was well awan:, 

of their concern for speedy reinstatement and e1eir lack 0~ 

finance was explained to him. I therefore conclude that his 

nct:ions on the site on the morning of the fire and his 

discussions with Hr Robinson amounted to a representation thc1.t 

liabi.li t.y would be accepted. However, for a plea 0£ es toppC!l 

to 3ucceE,d, it must be shown that the Plaintiffs altered th::cdr 

position to their detriment in reliance upon that representation. 

'I'!.1ey certainly went ahead with t;hc repairs in the bG:lief the 

claim would be met, but those costs were eventually paid in 

full by the Defendant unde:i: its obligation to the mortgag,ae, 

so thc.:,y suffered no doi·.:cim(;:nl: on that aspect. 'l'he othe1~ 

area of loss was the oi:-chic} damage, but this never got as far 

as quantification, ·Uw fiyures being still at large when Mr 

Rayner's report we.nt in r lea.d.:i.119 to liabili t:y being decl i.necl., 
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It is clear that Mr Robinson was made aware of the insun::r' s 

doubts over the claim some time before the decision to decline 

was made; as early as 26th .May the ;1ote of his conversation with 

Mr Clotwo:tt:hy suggests that he knew liability might not be as 

clear-cut as he had earlier assumed from Mr Read, and this is 

borne out by his letter of 27th May to the Defendant when he 

asked £017 an inmiediate assurance on reimbursement for stock 

damage. In his evidence he said that-after arranging a 

ternpora:i.:-y overdraft to pay for labour and materials in the 

repairs, he contacted two growers "and arranged for the 

purchase of stockr giving them some idea of approximate 

numbers. 'I'h.is was only approximate because the damage to 

stock at this stage was not fully known. 

assurances that iof?} a certain number." 

I was given 

But there is no 

e-vidence that he spent any rnonc:,,: or .incurred any liability 

u::ider th:i.s heading before he became aware that liability m:Lght 

be in guest.:i .. on, or before the claim was declined. Indeed, the 

w21ole tenor of the claim for darnagi:;s is that the consequential 

losses were incur:ced because the orchid stock was not repl::i.cc,d, 

I am not persuaded on this evidence that the Plaintiffs suffered 

any detriment under this heading either ·- or even altered t:h,-d.r 

position -· as a result of the representat.ion ti.bout liability 

made by Mr Read. Accordingly the plea of es top1,el fails also, 

and there must be judgment for the Defendant, with costs 

reserved as requested by its Counsel. 

Solicitors: 

'.L'homson \'iii.lson Fidler & Heenan,. Whanua..::-ei, fo::- :?).ai. ntiffs 
Wallace McLean Bawtlon & Partneis, A;ckland, fer Defendant 




