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" This..is gﬂ\anpn;—ﬂ by..John E
e \\\\aga&ﬁs%~ikﬂé P50 R—GE Ve Rt Rt e-Di-6-bEi- et G ouEbat—Avekland
MN“w~by District Court Judge Taylor. Under that decision the
learned District Court Judge dismissed an application by
R the appellant for an order upholding an objection under
(s 7P)——/g-29P of The Social Security Act, 1964.
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Mindecce — It is in effect an appeal against a determination by the
respondent, that the appellant must make a contribution of
34 per week to the maintenance of his children under what
is known as the liable parent scheme. Such amount would
be paid to the respondent.
P ara —— The appellant is the father of two children, and having
I e

separated from his wife in September 1979, entered into a
matrimonial property agreement dated 6 October 1981. By
that agreement, virtually the whole, of the matrimonial
assets were passed' to the wife. =~ In particular the
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said to be ﬁorth at 1least $50,000 in
there was an equity of at 1least $30,000, the
She
and

In
she received 411 the shares held by the

perties in a business known as Merrick Motor Cycles Ltd.

matrimonial hone,
which and
family chattels were given to the wife absolutely.
also received Building Society shares, bank accounts
1ife assurance policies which were of small value.

addition however,

These shares were subseqguently sold- for an amount of
$25,000. The husband retained assets of the order of
$1000.

— N¢ specific mention is made in the matrimonial property

agreement of the children, but they were at that time in

the custody of the wife, and in evidence the appellant
said that the matrimonial property was given to the wife,
because she had taken on the commitment of looking after

the children.

— In the normal course of events the wife would have been
entitled the

It would seem therefore as though she obtained

to a 50(7%ﬁﬁeeﬁt share in matrimonial
property.
something over $25,000 more than she was strictly entitled
to. said that. this was because she had
the that It

further an understandable although ccmmendable gesture on

The appellant has

children, and is not contradicted. is

the husband's part. I accept that that was the case.
—It is not alleged before me that the husbaud is unable to
although \there of
problems. V

work, was some suggestion medical

/ PN
—— Mr Halse for the appellant puts his case on 33z7P(b)(iil)
of T%e Social Security Act 1964, which reads:

——

“"An objection to a contribution may be made on
1.all or any of the following grounds

PREIS

{re(iii) 'Thethe liable parent has already provided
for the maintenance of the..children
whether by way of settlement of
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g property, lump sum maintenance or
I otherwise‘- "
Sp . §
P d -—— The contribution that is referred to is the contrlbutlon
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assessed by the 5001a1 Security Commission under Sa27N of
fﬁe Social Security Act 1964 which provides that:

5 w “Having determined the 1liable parent's gross
. earnings, the . Commission shall <calculate the
i contribution to be paid by the 1liable parent in

I am advised from the bar that if a wife is unable to earn
actenct her own living because she has to look after children, she
obtains a domestic purposes benefit. That benefit is
orrly paid where a solo parent has custody of at least one

c¢kild, and is not earning more than a specified amount., at

the present time $1200 per annum approximately. It may
be increased if there is more than one child.

PQNAHMd%J ~—~On behalf of the respondent Miss Shine acknowledges that
the matrimonial property agreement was denerous to the
wife, but she says it was not a provision of maintenance
for the children. There 1s no reference to the children
in the agreement, and she pointed to two cases decided in

NZELR the Famlly Court Hadcroft Vv__Social Security_ _Commission

(L981)/}wNzFLR—89 an Andrell v Social Security Commission

g e

Butterworths Family Law Service BEN—{2-D)}-52 FLAN-S3 (zcx)

/Dara Irdeut——in Hadcroft's case éis Honour Judge Monaghan held that &
matrimonial property settlement under he Matrimonial
Property Act 1976, was & matter between the husband and
wife. An objection under {he social Security Act 1964
concerned the 1liable parent and the <Commission. He
expressed reluctance at the decision he had to make, but
decided that the matrimonial property agreement in that
case was not such that it could be considered to be a

provision of maintenance for the children.

.

accordance with the provisions of the—Aet® of ... ihis Aet”
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Iﬁ Egg same way in Andrell's case, District Court Judge
Ladiflen
rorehiE followed Hadcroft's case, and said

}@é.
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®If it is going to be argued that a provision of
a home amounts to @ provision for maintenance of
¢hildren, there is nothing that stops the wife or
mother, as the case may be, of forthwith selling
that home and not replacing it. That would mean
that she would deprive these children of a home,
and she would also, if the present argument is
correct, provide them with a -source of
maintenauce, The father could then say 10h, but
the settlement of the home on the wife or the
mother provided maintenance for the children and
I am no longer 1liable.! It only needs a
moment'’s reflection to see what an absurd result
such situations would constitute.] /[ I take the
" wlew that the matrimonial property settlement
provides a division of assets and capital between
husband and wife as absolute owners thereof, and
under no circumstances, in my judgment, can the
provisions of The Matrimonial Property Act be
read to construe a settlement under that Act as
provision for maintenance of the children by way
of settlement of property, lump sum maintenance
or otherwise. I do not considéer that any
section of the Matrimonial Property Act creates
such a situation.”
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Cﬁmﬁig //-—with all respect to the learned District Court Judge., in
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my view such an attitude overlooks the realities of the
situation. In this case the appellant has handed over
his share in the matrimonial property assets to his wife
because she had c¢ustody bf the children, and because in
his view she would be maintaining them.

7o

A sum of $25,000 at 15/be§eeﬁt per annum would provide an

amount of $72 per week. That in my view is adeguate

provision for maintenance of the children, having reqgard
to the assessment made by the respondent of $34 per week.
If the wife were to sell the matrimonial home or dissipate
the $25,000, she would in effect be doing away with a
provision made by the husband, which was intended to
recoynise the 1liability that he had to his children. I
tnink that his agreement that the whole of the matrimonial
home and the substantial cash sum should go to the wife,
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comes within the spirit of 5}27P(b)(iii) and amounts to
the provision of maintenance for his children. He could
have given his share of the matrimonial assets to an
independent trustee to hold for the children. . That
would, in my view. have been provision of maintenance for
tken. I do not think it would be fair to hold that
because he has given that share to his wife. because she
has custody of the children, he has failed tc¢ maintain
them.

— I would not like it thought that whenever a husband makes
a generous matrimonial property settlement on his wife he
is exempt from contribution under the 1liable parent's
scheme. Each case must depend on its own facts. All I
am saying is that)in this case, appellant has made such a
contribution that he should not have to contribute further
to the maintenance of his children.

-1 therefore allow the appeal, and pursuant to §;27S(2) of
the Social Security Act, direct the Commission to review
the contribution on the basis that the appellant 1is not
liable in law to maintain the children.

— Mr Halse for the appellant submits that under é}27w of‘f%e
Sccial Security Act, an order as to costs should be
made. He indicates that the matter is of some public
importance, in that many husbhands make generous
matrimonial property settlements with their wives, because
the wives are g¢going to have custody of the children, and
the wives then maintain them. The matter has been
carefully prepared and argued and in thé citcumstances I,
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