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IN  THE I I IGH COURT OF NEI i  ZE}d ,AND

BETl.IEEN BNGINEERING P

hav ing  i t s  reg i s te red  o f f i ce
at  Auckland and carry ing on
bus iness  as  manu fac tu re rs  an
who lesa le r s

P l a i n t i f f

J. l.iERcER & sorys -Lrlqtm
ffiated company
hav ing  i t s  reg i s te red  o f f i ce
at  53 Lunrrs  Road,  Chr is tchur
and carr :y ing on business in
Auckland and e lsewhere as
dea le r s

Defendant

a

Hear i ng :

Counse l :

Judgment :
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A .  No .  5Bo /83

A N D

2 8 t h  ,  2 9 L h  a n d  3 0 t h  A u g u s t . ,  1 9

l - 1 .  J .  S p r i n g  f o r  P l a i n t i f f .
P .  w h i - t e s i d e  f o r  D e f e n d a n t -

' {  f t  c r  r  1 1 . 1 1
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{JrTti'Cf,fTrGF OIA6O

3 f{0v I9g,{

JUDGMENT OF TOI'IPKrNS , J.

I he  P la in t i f f  c l a ins  f ron  the  De fendan t  $27  ,246  -42

being t lre amount claj-med to be due pursuant to a contract betwe
/

the par t ies mad.e on or  about  the 16th Septernber ,  1982,  pursuant

i .o  wf i ich the Defendant  agreed to purchase f ron the Pla int i f f

4  , 000  0 - r i ngs .

Ti re  Defenc lan t  den ies  l iab i l i t y  to  pay  the  amount

c l a i m e d .  I t  a l s o  r a i s e s  a f f i r r n b t i v e  d e f e n c e s .

,P la in t i f f  carr j .es on
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The business in Auckl
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The  De fendan t  ca r r i es  on  bus iness  i n  Auck land  and

e lsewhere  i n  New Zea Iand  as  shee t  me ta l  f ab r i ca to rs  i n  s ta in less

s tee l  and  o the r  me ta l s .  I t  i s  a  l i gh t  eng inee r ing  company .

The  con t rac t ,  t he  sub jec t  ma t te r  o f  t h i s  ac t i on ,

was ,  as  I  have  i nd i ca ted ,  f o r  t he  supp ly  o f  0 - r i ngs .  These

are  used  as  sea ls  genera l l y  f o r  t he  pu rpose  o f  sea l i ng  gas  a i

o r  I i qu id  be tween  two  componen ts . As  i t s  na rne  sugges ts ,  i t

c i r cu l a r  i n  sec t i on .  r t s  c ross -sec t i . on  i s  a l so  i n  t he  shape

o f  t he  l e t t e r  0 .  r t  i s  a  pa r t  w ide l y  used  f o r  eng inee r i ng

purposes ,  pa r t . i cu la r r y  i n  hyd rau l i c  and  pneurna t i c  mach ines ,

bu t  a l so  i n  a t r  so r t s  o f  o the r  mach ine ry  i nc l r : d j -ng  domes t i c

app l i ances  such  as  an  o rd ina ry  tap .  o - r i ngs  va ry  g rea t r y  i n

d iameter  and in  cross-secLio i r

S ince  r .972  the  De fendan t  has  manu fac tu red  a

s ta in less  s tee l -  t ank  known  as  a  pos t  m ix  tank .  r t  i s  des igned

to  con ta in  so f t  d r i nk  sy rup  concen t ra te  p r i o r  t o  i t  be ing

pumped up to  a d ispensing head nornal ry  in  a hote l  bar .  The

tank  uses  two  d i f f e ren t  O- r i ngs .  A  s rna r le r  r i ng  i s  used  to

seal  two non- . return p lug varves in  each tank.  Thg larger ,  r ing

i s  used  to  sea l  t he  l i d  o f  t he  tank .

Ear l1 '  - rn  r9B2 the Defendant  approacl red the pra int i f

t o  quo te  fo r  t he  su :p l y  o f  t he  sma l re r  r i ngs .  These  r i ngs  had

par t  number  o f  "1 l r ' .  Th i s  0 - r i ng  v ras  app rox ima te l y  r0  f i lms .  o r

( s ince  0 - r i ngs  a re  apparen t l y  s t i - I 1  common ly  desc r ibed  by  Imper i

measuremen ts )  7 /16 t : - s  o f  an  i nch  i n te rna l  d iamete r .

r

i s

o The  in : t i a l  con tac t  was  made  by

p la in t i f f ,  s  t echn ica l  sa les  rep resen ta t i ve .

the  supp ly  o f  30 ,0C3  r i ngs '  Because  o f  t he

subsequentry  ievelc?ed b€t$e€n' the Pla int i f t

l '1rr Heeney,

The order

d i f ference

the

was for

and the, De
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d e s p a t c h  d o c k e t  t h a t  c o n f i r m e d  t h e  o r d e r  d e s c r i b e d  t h e  p r i c e  a l

"  3 . 1 3 / H N  r l

rn  the enverope that  appears to  have accornpanied the r ings

themse lves  the  p r i ce  i s  desc r ibed  as : -

"  3 .13 /HUN ' ,

Bo th  pa r t i es  i n te rp re ted  th i s  t o  mean  a  p r i ce  o f

$3 .13  pe r  hund red  r i ngs .

The r ings were to  be del - ivered ar  the rate

each  on  the  I s t  V :ay ,  1982 ,  t he  l s t  Sep tember ,  1982 ,  and

January ,  1983 .  rn  the  i nvo i ce  sen t  f o l l ow ing  de l i ve ry

was descr ibed in  the same b 'ay as on the despatch docket .

o f  10 ,  (

t he  I s t

the prj

On the Bth Apr i1 ,  1982,  the Defendant  enqui red f rc

I ' 1 r . '  Heeney  v rhe the r  t he  P la in t i f f  wou ld  be  ab le  to  supp ly  4 ,000

the  ra rge r  0 - r i ngs  requ i red  fo r  t he  pos t  m ix  tank .  p r i o r  t o  t

the Defendant  i rad obta ined the 0-r ings i t  regui red f rom an

Austrar ian suppl ier ,  t ly t ton Rodd Ltd.  However ,  the Defendant ,

f o r  reasons  I  need  no t  desc r ibe ,  was  i n te res ted  i n  ob ta in ing  th
:

r i nqs  f ron  the  l oca l  marke t -

l.1r Heeney was Eiven two l, Iytton Rodd rings as

s a m p l e s .

On the

P la i n t i f f , r v ro te to

p r i ce  and .  de l i ve r y

r i ngs  wh ich  i n  t he

2nd  June ,  1982 ,  l " l r . '  G re€Dr .a  d i r ec to r  o f  t h

the  P la in t i f f ' s ,A rne r i can  supp l i e rs  ask ing  f

for rhese rings. He enclosed one of lhgoi,f i ,#

$lerter he describeF Es being. an NBn 0,f#

O



" . . 4 , 000  EA .3 .7 /16+
50 SHORE NITI ' ( ILE
DEL 6_8 WKS ARO ' I

4 -

r D  x  5 / L 6  C R O S S  S E C T T O N
2 4 5 . 7 0 / C  T O O L T N G  7 1 5 . 0 0

o

"50  Shore "  was  a  techn ica l  t e rm tha t  desc r ibed

the  ha rdness  o f  t he  rubber  i n  deg rees  on  a  sho re  sca le .  As

I  have  i nd i ca ted  N i t r i l e  desc r ibes  the  t ype  o f  rubber  compound .

A  N i t r i l e  r ubbe r  O - r i ng  i s  o i l  r es i s t an t  and  a l so  res i s t an t  t o

ce r ta in  chemica l s  and  Lo  a  ce r ta in  deg ree  o f  hea t -  I t  i s  E :e

rnos t  common ly  used  t ype  o f  rubber  i n  sea l s  o f  t h i s  k ind .

T h e  r e f e r e n c e  i n  t h e  t e l e x  t o  " 2 4 5 . 7 0 / C "  m e a n t

t o  I 4 r .  G r e e n  t h a t  t h e  P l a i n t i f f ' s  A m e r i c a n  a g e n t .  w a s  o f f e r i n g

t o  s u p p l y ' t h e  r i n g s  a t  U S $ 2 4 5 . 7 O  p e r  h u n d r e d .  T h e  t e l e x  a l s o

i n d i c a t e d  t h e r e  w o u l d  b e  a . t o o l i n g  c h a r g e  o f  U S $ 2 1 5 .

l '1 r .  Green conver ted these pr ices in to New Zealand

do l l a rs  and  ca l cu la ted  the  p r i ce  tha t  t he  P la in t i f f  wou ld  cha rg ie

incorporat ing i ts  normal  mark-up.  The resul t  was a pr ice in

New Zea land  do l l a r s  o f  $644 .96  pe r  hund red ,  p l us  $ I , 072 .50  f o r

the  too l i ng  cha rge .

He then w-rote

i t  i s  c r u c i a l  t o  t h e  c a s e ,

J .  MERCER & SONS LT i )
95_97 I" IAY ROAD
I1T ROSKILL

AI ]TN:  MR.  B .  l {ood

O U R  R E F : RG/Lrr -_:29-

l e t te r  to  the  Defendant  wh ich ,  s inc€

s e t  o u t  i n  d e t a i l : -

20 th  Ju I y  L9B2

a

T

O D e a r  S i r ,

Fur the r  ro  you r  
" "qy i r y^ : " : ^ ' o :  

R ings  ro  a  samp le
submit ted,  * "  are p lgus: :  :o  adv ise you that ,  we have
heard f rom our  pr inc ipats  overseas . id  ' . ro*  re la te
the i r  f i nd ings  as  fo lLous '

unfor tunare ly  there "a! j : - :?"1 
avai labte for  the '0 ,

:  ^ *  < r rb58 ! [U€n t l v  a  rn^ r  - -

j
:ti

ri',,.*ffi
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NBR 50  0  R inqs

4000ea  3 .7 /16  i d  x  5 /Lq  c ross  sec t i on -
Shore  ha rdness  50o
p r i ce '  $6qa .96 / c
Pa r t  cos t  t oo l  cha rges  $ I072 .5O

P lease  f i nd  samp le  enc losed  he rew i th  as  reques ted .
Should you horvever  wish to  know anyth ing fur ther
then  p lease  do  no t  hes i ta te  to  con tac t  us .

Yours  fa i t h fu l l y
ENGINEERING PLASTICS LTD

R. Green
DIRECTOR

Encl .  0  Rinq Sample

This  le t ter  was received by

Indus t r i a l  Sa les  Eng inee r .  He  had  been

the order .  I le  took the le t ter  to  mean

o f f e r i ng  t o  supp l y  4 ,000  r i ngs  f o r  $644 .

cha rge  o f  9 t r 072 .50 ,  o r  a  t o ta l  o f  $1717 -

on  the  l e t l - e r  t ha t  read : -

l ' [r .  Wood, the Defendantr I

responsib le for  p lac ing

tha t  t he  P la in t i f f  was

96 ,  p l us  a  t oo l i ng

46 He made a note

"  $ 0 . 4 2 9  e a c h  ' r

Th is  he  ar r i ved  a t  by  d iv id ing  what  he  unders tood the  pr ice  to

b e  b y  4 , 0 0 0 .

th is  he regarAed as a favourable quote.  The r ings

that  they had been buying f rom l . ly t ton Rodd had been cost ing the

P la in t i f f  a  l i t t 1e  ove r  50  cen ts  each .  A  few  weeks  l a te r

s tocks of  that  par t icu lar  r ing haf l  run down.  Mr.  Wood then

ins t ruc ted  the  De fendan t ' s  pu rchas ing  o f f i ce r  t o  make  ou t  a

pqrchase order  in  accordance wi th  the quote.  This  was done by

an  o rde r  da ted  16 th  Sep tember '  1982-  The  o rd .e r 'was  i n  t hese

te rms : -

-  Your  Reference No'  RG/LH52B7 20-7-82

o
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For  ad rn in i s t ra t i ve  reaso .ns  the re .  was  some r i t t r e

de lay  on  the  pa r t  o f  t he  p ra in t i f f  i n  ac t i ng  on  th i s  o rde r .

On  the  13 th  Oc tobe r ,  L982 ,  Mr . .  G reen  sen t  a  te lex  to  the

Amer i can  supp l i e rs .ask ing  de l i vb ry  i n  acco rdance  w i th  i t s

ea r l i e r  quo ta t i on .  The  nex t  day  he  sen t  a  wr i t t en  pu rchase

orde r  i n  t he  sane  te rms .  I n  bo , th  cases  the  p r i ce  was  desc r ibed

as  "245 .70 /C  p lus  t oo l i ng  ?15 .00 " .

The  p ra in t i f f  r ece i vec i  f r om i t s  Amer i can  supp l i e rs

a  samp le  o f  16  r i ngs .  on  the  16 th  December ,  t g82 ,  t hese  were

del ivered to  the Defendant .  I lav ing receivec l  them the Defendant

then  no t i f i ed  the  P la in t i f f  t ha t  t he  r i ngs  were  sa t . i s fac to ry  and

to  ob ta in  the  ba lance  o f  t he  o rde r  gu i ck l y .

The barance of  the order  ar r ived by a i r  f re ight  on

the  6 th  January ,  1gB3-  on  tha t  day  they  were  co l l ec ted  by  the

De fendan t  f rom the  p ra in t i f f ' s  p remises .  Because  by  then  the

De fendan t ' s  s tock  o f  t hese  r i ngs  had  been  exhaus ted ,  i r rune< l i a te ry

they  were  rece i ved  583  r i ngs  were  despa tched  e i t he r  t o  pu rchase rs

of  post  mix tanks to  whom they had been suppl ied wi thout  r ings

because  the  De fendan t  had  run  ou t ,  o r  t o  sa t i s f y  o rde rs  fo r  spa res .

O n  t h e  l - 7 t i r  J a n u a r y ,  1 9 8 3 ,  t h e  p l a i n t i f f  s e n t  t o  t h e

D e f e n d a n t  a n  i n v o i c e  f . r  4 , 0 4 9  r i n g s  a t  a  p r i c e  p e r  r i n g  o f  6 " 4 4

a n d  a  t o t a l  p r i c e  o f  2 6 , 0 6 9 . L 2 .  ' I h e  i n v o i c e  a l s o  i n c l u d e d  t h e

t o o l i n g  p r i c e  o f  1 0 7 2 . 5 0 ,  s e  L ' d s  f o r  a  t o t a l  o f  z 7 , r 4 L - 6 2 .

Desp i te  the  da te  on  the  invo ice  i t  seems i t  was  rece iver l  by  the

D e f e n d a n t  o n  t h e  2 8 t h  J a n u a r y ,  1 9 8 3  t h e  d a y  a f t - e r  t h e  e v e n t s

descr ibed in  the  nex t  paragraph-  By  a  fu r ther  invo ice  da ted

t h e , 1 9 t h  J a n u a r y  ,  L g B 3 ,  t h e  P l a i n t i f f  c h a r g e d  t h e  D e f e n d a n t  f o r

1 6  r i n g s  a t  1 0 3 . 0 4 ,  p l u s  f r e i g h t  1 - ? 6 ,  m a k i n g  a  t o t a l  o f  1 0 4 . g 0 .

on or about ttre 27th January, Frr. rii;

i.;H;

o

Heeney called on
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i nvo l ved .  l , l r .  t { ood  was  a  l i t t l e  su rp r i sed  he  d id  no t  t h ink

$1 r700  was  a  pa r t i cu l a r l y ' l a rge  o rde r .  Commen ts  t o  t h i s  e f f ec t

were ,  a t  t ha t  mee t ing ,  f o l l owed  by  wha t  i 1 r .  l i ood  desc r ibed  as

"a  m inu te  o r  two  o f  s tunned .  s i l ence" .  Each  rea l i sed  tha t  t he

o the r  had  a  ve ry  d i f f e ren t  i dea  o f  t t r e  p r i ce  o f  t he  r i ngs .  l 4 r .

uood immediate ly  sa id that  the Defendant .  could not  accept  the

r ings  a t  t he  p r i ce  the  P la in t i f f  was  seek ing .  Subsequen t l y ,

on  the  27 th  January ,  1983 ,  he  rang  t l r .  G reen  to  say  t t ra t  t he

p r i ce  the  P la in t i f f  was  seek ing  was  to ta l l y  d i f f e ren t  f rom wha t

the Defendant  understood i t  would be paying.  1 .1r .  I . loodr  ds I

have  i nd i ca ted ,  t hough t  t ha t  t he  r i ngs  were  go ing  to  cos t  $0 .429

each .  The  to ta l  o f  t he  t r vo  i nvo i ces  d i v ided  by  the  4 ,0 '15  r i ngs

supp l i ed  resu l t ed  i n  a  cos t  o f  $6 .67  each

t{ r .  Wood at  that  conversat ion proposed to 1.1r .  Green

t i ra t  the Pla int i f f  should take the r ings back.  Mr.  Green decl inec

On the  28 th  l ' l a rch ,  1983,  the  Defendant  wro te  to  the

P l a i n t j - f f  a  l e l t e r  p u r p o r t i n g  t o  r e s c i n d  t h e  c o n t r a c t .  I t  r e a d : -

Fo l l ow ing  ou r  d i scuss ions  rega rd ing  the
un fo r tuna te  supp ly  o f  ' 0 '  r i ngs  we  con f i rm
our  adv ice where in we concluded that  your
supply cannot have been to the sample we
subrnitted with the now apparent price
di f ference betvreen .phe cost  as charged of
your  supply  and the cost  as charged of  our
no rma l  supp ly  f ron  Aus t ra l i a -

As L 'e  ordered f rom you on the underst .anding
f rom you r  quo ta t i on  o f  a  cos t  p r i ce  to  us  o f
some 43  cen ts  each  to ta l  and  as  you  a re  no t
p repa red  to  supp ly  a t .  t h i s .  p r i ce  we  fu r the r
con f i rm  tha t  we  do  noc  wrsh  to  accep t  de l i ve ry
and are hold ing the goods avai lab le for  re turn
to you.  The reason tor  our  no l .  hav ing a l ready
rqturned the goods is  your  verbal  re fuJal  to
accept t-her.r baclc -

..  By that stage the Pl-ainti f f  had paid i ts American

suppl iers  for  the goods.  fbe to ta l  cost  to  the p la in t i f f ,

:  _ L !  r , 5 c  r . l z . S 1 5 r 9 t 5 . 5 9 -

o
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In an endeavour

sought  and obta ined f rom i ts

Al. lorving a further discount

De fendan t  on  the  l 5 th  Ap r i l ,

f o r  each  0 - r i ng  o f  $4 .51 -

reduced  p r i ce  a t t rac t i ve .

t o  r e s o l v e  t h e  m a t t e r ,  t h e  P l a i n t i f f

\
A m e r i c a n  s u p p l i e r s  a  1 0 *  d i s c o u n t .

i t s e l f ,  t h e  P l a i n t i f f  w r o t e  t o  t h e

1 9 8 3 ,  o f f e r i n g  a  n e w  r e d u c e d  p r i c e

T h e  D e f e n d a n t  d i d  n o t  f i n d  e v e n  t h i s

T h e  o f f e r  v / a s  n o t  a c c e p t e d .

Ihese proceedings fo l lovred.  The amount  the

P la in t i f f  i s  c la im ing  i s  t he  to ta l  o f  t he  t v ro  i nvo i ces  o f  t he

17 th  and  19 th  Janua ry f  1982 .

D E F E N C E S :

1"1r .  I r rh i tes ide*  for  the Defendant ,  ra ised four

a l ternat ive d.e fences .  They we re :  -

( 1 )  T h e  P l a i n t i f f ' s  l e t t e r  o f  t h e  2 0 t h  J u l y ,  L } B Z ,
and the  Defendant r  s  o rder  o f  the  16 th  September ,
1 9 8 2 ,  r e s u l t e d  i n  a  c o n t r a c t  p u r s u a n t  t o  w h i c h
t h e  P l a i n t i f f  w a s  b o u n d  t o  s u p p t y  4 , 0 0 0  r i n g s
f o r  5 6 4 4 . 9 6  p l u s  $ 1 , 0 7 2 . 5 0  f o r  t o o l i r g ,  i . e .
4 3  c e n t s  e a c h .

( 2 )  T h e r e  w a s  n o  b i n d i n g  c o n t r a c t  b e c a u s e  a s  a
r e s u l t  o f  t h e  d j _ f f e r e n t  u n d e r s t a n d i n g  o f  w h a t
\ r a s  i n t e n d e d  b y  t h e  } e t t e r  o f  t h e  2 0 t h  J u I y ,
1 9 8 3 ,  t h e r e  r r a s  n o t  a  c o n s e n s u s  a d  i d e m  -  a
neet ing  o f  the  r r inds .

( 3 )  T h i s  w a s  a  s a l e  b y  s a n p l e .  T h e  p l a i n t i f f
b r e a c h e d  a  c o n d i t i o n  o f  t i r e  c o n t r a c t  b v
s u p p l y i n g  r i n g s  t h a t  d i d  n o t  c o r r e u p o n &  w i t h
t h e  s a m p l e  i n  g u a l i t y .  T h e  D e f e n d i n t  h a s
c a n c e l l e d  t h e  c o n t r a c t r  d s  ' i  t  w a s  e n t i t l e d  t o ,
u n d e r  t h e  C o n t r a c t u a l  R e n e d i e s  A c t ,  L 9 7 9o

(4 )  The re  had  been  a  n l sLake '
r e l i e f  pu rsuan t  t o  s ' 7  o f

Ac t ,  L977 .

- - th :  Defendant  sought
Ene Contractual  Mis iakes

l ,  ' ' i
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T H E  F I R S T  D E F E N C E : THE } IEANING,OF THE CONTPACT.

The Defendai t  contended that  the symbol  s  u 
/c ,

appea r i ng  a f t e r  t he  p r i ce  , o f  $644 .96  had  no  gene ra l l y  r ecogn i sed

mean ing .  They  shou ld  the re fo re  be  i gno red ,  r v i t h  t he  resu l t  t ha t

t he  con t rac t  ev i denced  by  t he  p ra i n t i f f ' s  l e t t e r  o f  t he  20 th

Ju l y ,  L982 ,  and  t he  De fendan t , s  o rde r  o f  t he  l 6 th  Sep tember ,

1982 ,  bound  t he  P la i n t i f f  t o  supp l y  4 ,000  r i ngs  f o r  $644 .96 ,

p l us  S1 ,072 .50  f o r  t oo l i ng .

I  accept  I "1r .  Wood,s ev idence that  he so read the

P la i n t i f f ' s  l e t t e r  o f  t he  20 th  Ju I y ,  L9BZ .  He  p laced  no

s ign i f i cance  on  the  " / c " .  He  though t  i t  was  a  t yp ing  e r ro r .

rn  suppor t  he cra imed there were.  o ther  examples of  er rat ic

typ ing in  the le t ter ,  such as the le t ters  'ea"  appear ing af ter

the f ig iures "4000" and the omiss ion of  spnbols  to  ind icate

inches  a f te r  t he  d i rnens ions .

Evidence was a lso  g iven by  Mr-  Greenf ie ld ,  the

D e f e n d a n t r s  m a n a g i n g  d i r e c t o r r . a n d  a  p e r s o n  w i t h  m a n y  y e a r s '

e x p e r i e n c e  i n  t h e  D e f e n d a n t r s  b u s i n e s s  a n d  b u s i n e s s e s  s i r : r i l a r

to  i t .  He sa id  tha t  he  wou ld  assume the  symbols  n / tc t ,  to  b ,g :

a  c a r e l e s s  w a y  o f  i n d i c a t i n g  c e n t s .  A g a i n  h e  c o n s i d . e r e d  t h e

l e t t e r  i t s e l f  d e n o n s t r a t e d  w h r a t  h e  d e s c r i b e d  a s  s c r u f f y  t y p i n g .

E v i d e n c e  w a s  a l s o  c a l l e d  o n  b e h a l f  o f  t h e  D e f e n < l a n t  b y  l , l r -  i . J a 1 1 e n ,

t h e  m a n a g i n g  d i r e c t o r  o f  a  c o m p a n y  i n  d i r e c t  c o m p e t i t i o n  w i t h  t h e

Defendant .  i le  sa id  he  wou ld  have in te rpre ted  the  le t te r  o f  1he

20th  Ju Iy  in  the  sane rvay  as  l '1 r -  l ' l ood  d j -d"  l1e  wou ld  have p laced

n o  m e a n i n g  o n  t h e  " / c "  a p p e a r i n g  a f t e r  t h e  f i g u r e s  $ 6 4 4 - 9 6 -  r t

wou lc l  no t  have meant  anv th ing  to  h im '

' -  
r t  was contended on behat f  o f  the Pla int i f f  that  the

syr.):ol s "/c'  were well understood to nean per hundred. In
-  - r { n t : i ^ - :

o
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e items to quote prices per hundred. As I have alreri
i 1

indicated the pr ice of  the srn 'arrer r ings that were.ordered'

Apr i l  ,  L982,  were quoted on a per  hundred basiS.  Then t4r .  . -

Green produced a s ign i f icant  number of  orders,  invoices and

l i ke ,  f rom o the r  use rs  o f  0 - r i ngs  where  the  p r i ce  was .quo ted

hundred . The Pra int i f f  's  or , * -n pr ice schedule is  made up on th i * . j

bas i s  Mr .  Green  exp la ined  tha t  s ince  h i s  company  compu te r i sed

th i s  aspec t  o f  i t s  ope ra t i on  i t  has  abandoned  the  p rac t i ce  o f

pr ic ing per  hurrdred because that  is  not  a  pract ica l  rnethod '  for

the cornputer  to  handre.  Now, because of  cornputer isat ion,  the
1

P la in t i f f  quo tes  p r i ces  pe r  un i t .

l lytten

a c t i o n

on the

contes t

€

was able to  point  to  an account  f rom
'.;

o f  0 . - r ings of  the k ind wi th  which th ig

that  pr ices for  O-r ings were f requent ly  quoted per  h

Then  in  suppor t  o f  t he  P la in t i f f ' s  con ten t i on  tha t

in  quot ing per  hundred the symbols "  / " "  vrere genera l ly  useh in
5'i

t he  t rade ,  t he  P la in t i f f  p roduced .  an  exh ib i t  con ta in ing  a  bu -nd le$

of  th i r teen orders i t  had received between Ju)-y  ,  Lg la,  
" ra  

r . r .y ,  ,$

l -984.  rn  every one of  these but  tvro the le t ter  c  is  used to  , t "$

i n d i c a t e  a  h u n d r e d . -  I ' s o r i e  i t  i s  t h e  c a p i t a l  l e t t . e r ,  a n d  i n  i--{
s o m e  i t  i s  t h e  s m a l l  l e t t e r -  I n  a l r r o s t  a l l -  t h e  d i a g o n a l  s t r o k e  r

o r  so l idus ,  to  -o ive  i t  i t s  cor rec t  narne ,  i s  used to  ind ica te  per .  i ,

r n  o n e  c a s e  t h e  h u n d r e d  i s  i n d i c a t e d  b y  t h e  l e t t e r s  H N .  r n

a lo ther  case the  pr ice  _ is  
sLated  per  thousand. ,  ind ica ted  by  the

s y n b o l s  " l r n ' .  :

Tiren I '1r . 'Green prd ' rced a fur ther  exhib i t  consis t i

T h e  P l a i n t i f f

Rodd fo r  the  supp ly

is  concerned where

i n v o i c e  a s  "  / I O 0 "  .

o

the pr ice was quoted per  hundred,  s

I  d id  no t  unders tand the  Defendant

of  quotat . ions issued by the p la in t i f f  for  the supp

There are f  i f teen between July  ,  ,L975,  and June

o f

o f

a  bund le

0 - ' r i ngs .

eve ry  one the pr ice is  quoted p* t  hundred,  ind icated by t
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N o  c u s t o r : l  o r  u s a g r e  w i l l  b e  c o n s i d e r e d  b y  t h e

o n  t h e  c o n s t r u c t i r o n  o f  a  c o n t r a c t  u n r e s s  i t  i s  n o t o r i o u s ,

a n d  r e a s o n a b l e  ( C h i t t y  o n  C o n t r a c t s  ,  2 5 L h  E d . ,  p a r a .  8 2 9 ) .

I ' I i r e t h e r  s u c h  a  c u s t o n  o r  u s a g e  e x i s t s  i s  a  m a t t e r  o f  f a c t

p r o v e d  i n  e v i d e n c e .

Cour t

ce r ta in

to  be

o

I t  ha rd l y  needs  to  be  p roved  tha t  t he  so l i dus  i s  a
symbol  conuronly  used to ind icate per ,  as in  , ,km/h, , .  The New
Zea land  Governmen t  p r i n t i ng  o f f i ce  s t y lebook  pub r i shed  i n  rgg t
s ta tes  a t  p .231 : -

"  Pe r :  pe r  shou ld  be
( / )  i  t he  l e r te r
i n  t h i s  sense .  , '

p r i n ted  as  the  so l i dus'p "  shou ld  no t  be  used

r t  a lso hardry needs ev idence to  establ ish that  the
I e t t e r  t t c r r  i s  w i d e l y  u s e d  t o  m e a n  a  h u n d r e d . I t  does ,  o f  cou rse ,
have  o the r  uses  such  as  to  i nd i ca te  cen ts .  No r  do  I  cons ide r
there is  any s ign i f icance in  th is  sense between a capi tar  c  and
a  l i t t l e  c .

Taken together  wi th  the ev idence of  custorn and.  usage
in the t rade g iven by l { r .  Green,  to  which r  have a l ready referred. ,
r  a rn  sa t i s f i ed  tha t  t he  P ta in t i f f  has  es tab l i shed  tha t  t he re  i s  a
cus tom o r  usage  in  the  t rade  o f  t hose  i nvo l ved  i n  dea l - i ng  w i th
0 - r i ngs iand  r i ke  goods  to  use  the  s l , nbo ls  , , r " , ,  v ;hen  quo t i ng  p r i ces
to mean per  hundreC.

Ihe re fo re  I

t ha t  t he  con t rac t  shou ld

the De fendan-t I  s contention

d is rega rd ing  these  symbo ls .

d o

be

not  acce_ot

inte rpretecl

THE SECOND DEFENCE: NO CONSENSUS 4P LDEI.I .

o

l { r .  }hi tesi<le subrni t ted t h a t  t h e  D r - i h & . : € € l -  t  ^ ! ! - -
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mean t  a  p r i ce  pe r  hund red .  The .De fendan t  be l i eved  t ha t  t he

P la i n t i f f ' s  r ne thod  o f  exp ress ing  t he  p r i ce  mean t  t ha t  t ha t  was

the  p r i ce  f o r  4 ,000  r i ngs . I f  bo th  cons t rucL ions  a re  p rope r l y

open ,  t hen  Mr .  i vh i t es ide  ccn tended  the  pa r t i es  d id  no t  reach

agreemen't.

r  d o  n o t  c o n s i d e r  t h a t  i n  t h e  c i r c u r n s t a n c e s  o f  t h i s

c a s e  t h i s  c o n t e n t i o n  c a n  s u c c e e d .  f t  i s  n o w  w e I I  s e t t l e d  t . h a t

an  apparent  meet ing  o f  the  minds  o f  the  par t ies  w i l l  su f f i ce  fo r

a  b i n d i n g  c o n t r a c t  ( g  H . l u  ,  4 t h  E d .  n  p a r a .

226)  .

The pr inc ip le  vras thus ex.pressed by Blackburn,  J .

i n  Sm i th  v .  Hughes  (197 I )  r , . n .  . e  
e .B .  Sg7  ,  a t  607  =_

"  I  apprehend that  i f  one of  the par t ies in tends
to make a contract on one set of terrns, and the
other intends to nake a eontract on another set
o f  t e rmsr  o r r  ds  i t  i s  semet imes  exp ressed ,  i f
the par t ies are not  ad idem, there i=  no contract
unless the c i rcur . rs tances are such as to  prec lude
one of  the par t ies f ron denying that  he has
aqreed to the terns of  the other  I f ,
wha teve r  a  man 's  rea l  i n ten t i on  nay  be ,  he  so
conducts h insel f  that  a  reasonable r , ran wourd
be l i eve  tha t  he  was  assen t i ng  to  the  te rms
propos 'ed by the other  par ty ,  and,  that  

- ; l i l ' ; .  
pcrr ty

upon  tha t  be l i e f  en te rs  i n to  the  con t rac t  w i t i r
h im,  the man thus conduct ing h i rasel f  would be
equal ly  bound as i f  he had in tended Lo agree to
the  o the r  pa r t y ' s  t e rms .  "

The Defendant ,  by  mak ing  ou t .  i t s  purchase order  o f

t h e  1 6 t h  S e p t e m b e r ,  L g 8 2 ,  o u r p o r t e d  t o  a c c e p t  t h e  o f f e r  c o n t a i n e d

i n  t h e  P l a i n t i f f ' s  l e t t e r  o f  t h e  2 0 t h  J u l y ,  1 9 g 2 .  T h i s

a c c e p t a n c e  w a s  i n  u n e q u i v o c a l  t e r m s . I t  accu ra te l y  se t  ou t  t he

desc r ip t i on  o f  t he  r i ngs  to  be  supp l i ed  i n  a .manner  p rec i se l y

conforming to  the of fer .  The purchase order  made no reference

to the pr ice.  I tad i t  done so the rn isunderstanding 
that

s 'ubseguent ly  emerged nay wel" I  have been avoided-

o



o

I J

I

By  accep t i ng  t he  p l a i n t i f f ' s  o f f e r  i n  t he  manne r  i n

wh ich  i t  d id ,  t he  De fendan t  so  conduc t -ed  i t se l f  t ha t  t he

P ta in t i f f  cou ld  reasonab ly  be l i eve  tha t  i t  was  assen t i ng  to  the

te rms  conLa ined  i n  t he  l e t t e r  o f  t he  20 th  Ju ry ,  1982 .  Thus  t he

Defendant  is  as bound as i f  he had in tended to agree to  the

P la i n t i f f ' s  t e rms .

.  Even i f  (contrary  to  the v iew r  have just  expressed)

the consequence of  the Defendantr  s  misunderstanding resul ted in

there being no enforceabre contract ,  that  wourd,  for  the reasons

I  examine in  greater  deta i l  in  deal ing rv i th  the four th d.efence,

be .as  the  resu l t  o f  a  m is take .  The re  wou ld  then  be  a  con t rac t

fo r  t he  pu rposes  o f  t he  con t rac tua l  l r l i s takes  Ac t ,  rg77 .

o f  t ha t  Ac t  p rov ides : -

"  (3 )  The re  i s  a  con t rac t  f o r  t he  pu rposes  o f  t h i s
Act  where a contract  would h ive-  come in to
ex is tence but  for  c i rcumstances of  the k inrJ
desc r ibed  i n  sec t i on  6  (1 )  (a )  o f  t h i s  Ac t .  , t

I f  t h e r e  w e r e  n o t  a  c o n t r a c t  i t .

there  was a  rn is take  o f  the  k ind  descr ibed in

the  Cour t  rvou1d ' ,  in  those c i rcumstances ,  have

g r a n t  r e l i e f  i n  a c c o r d a n c e  w i t h  s . 7 .

would only  be because

s -6  (1 )  ( a )  ( i i i )  -  Thus

jur isd ic t - ion - t .o

o

THE THIRD DEFENCE:  SAT ,E  BY  SA I ' IPLE :

Mr.  I {h i tes ide  submi t ted  tha t .  the  cont rac t  be tween

t h e  P l a i n t i f f  a n d  t h e  D e f e n d a n t .  w a s  a  s a l e  b y  s a m p l e .  H e  r e l i e d

on the  su lp ly  by  the  Defendant '  Lo  the  P l -a in t i f f  o f  the  two l {y t ten

Roc ld  r ings  as  samples  o f  the  type  o f  r ings  tha t  the  Defendant

w j - s h e d  t o  p u r c h a s e Then he pointed to  the opening words of  the

Ie t te r  o f  t he  20 th  Ju l y ,  L982 ,  where  the  p la in t i f f  r e fe r red .  t o

t .he enqui ry  for  0- r ings to  a sample submit ted.

+ h : . r -  a , , . i : ^ ^ ^ ^  r - ^  - . - ! - - . i  + + e d  t h a t  i t  r . r . e  - -

On the basis  of
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I

.  
Then he  contended tha t  there  was a  breach o f  the

c o n d i t i o n  i m p l i e d  b y  s . 1 7  o f  t h e  S a l e  o f  G o o d s  A c t ,  1 9 0 8 ,  t h a t

t h e  b u l k  s h a l l  c o r r e s p o n d  w i t h  t h e  s a m p l e  i n  q u a l i t y .

t he re  was  submi t ted  i n  ev idence  an  ana lys i s  o f  t he

My t ten  Rodd  r i ng  and  the  P la in t i f f ' s  r i ng "  The  fo r rne r  was  a

na tu ra l  rubber  o r  a  po l y i sop rene  rubber  t ype .  The  l a t te r  was

a  n i t r i l e  rubber  t ype  based  on  ac ry lon i t r i l e  and  bu tad iene .

The analyst  sa id that  the in f ra- red examinat ion showed the two

r ings  to  be  qu i te  d i f f e ren t .

I t  rvas accepted that  th is  d i f ference may wel l  expla in

the  d i f f e rence  i n  p r i ce .  As  the  ana lysL  pu t  i t ,  t he  n i t r i l e

rubbers have a greater  res is tance to  pdt ro leuni  products  and

solvents than natura l  rubbers,  and th is  may be ref lected by a

h ighe r  p r i ce .

I h e  r i n g s  s u p p l i e d  b y  t h e  P l a i n t i f f  w e r e  t h e r e f o r e

o f  a  super io r  qua l i - t y  to  the  sample ,  bu t  Mr .  - r lh r i tes ide  contended

t h a t  i t  w a s  s t i l l  i n  b r e a c h  o f  t h e  c o n d i t i o n  i n  t h a t  i t  f a i l e d  t o

c o r r e s p o n d  w i t h  t n e  s a m p l e  i n  q u a l i t y  b e c a u s e  i t  w a s  o f  a  s u p e r i o r

q u a l  i t v .

/
The f i rs t  i ssue to  de term:Lne is  whether  th is  v ras  a

s a l e  b y  s a n p l e .  S .  f  7  ( 1 )  o f  t h e  S a I e  o f  G o o d s  . F r c t ,  I 9 0 B r  p r o v i d e s : -

"  ( 1 )  A  con t rac t  o f  sa l e  i s  a  con t rac t  f o r  sa le  by

:i::::=-::.i_s:I:,'io"";:r";?":r 
conrracr,

So the fact  t l ra t  a  sample was shrown to the p l -a in t i f f

does  no t ,  o f  i t se l f  ,  w i thou t  r l o re '  make  the  resu l t i ng  sa le  i n to  a

=1.t" by sa;rple. The sample can be used only to provide the

desc r ip t i on  o f  t he  a r t i c l e  t o  be  supp l i ed -  To  be  a  sa le  by

o
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i n tended  tha t

acco rdance  w i

i n  Aus t ra l i a

I )

the goods to  be suppl ied vrere

th  t ha t  samp le  ( see  Su t t on ,  Sa

be  supp l i ed  i n

and  Consumer  Law

to

I e s

o

a n d  N e w  Z e a l a n d a t  p .230 ) .

I  do  no t  cons ide r  t ha t  t he  De fendan t  has  es tab l i shed

tha t  t i r e  pa r t i es  i n tended  th i s  t o  be  a  sa le  by  sampre .  rn  the

le t te r  g f  t he  20 th  Ju ry ,  1982 ,  t he re  was  a  de ta i l ed  and  accu ra te

desc r ip t i on 'o f  t he  r i ngs  the  p la in t i f f  was  o f fe r i ng  to  suppry .

That  descr ip t ion speci f ied.  the rnater ia l  rv i th  which the r ings were

to be made,  the d i r . rens ions in  terms of  ins. ide d iarneter  and cross-

s e c t i o n ,  a n d  t h e  d e g r e e  o f  h a r d n e s s . Then when the Defendant

by the purchase order  of  the l6 th June ,  rg92,  accepted that

o f fe r ,  i t  d id  so  by  se t t i ng  ou t  w i th  equa l  p rec i s ion  the

desc r ip t i on  i n  t he  F la in t i f f  ' s  . l - e t t e r .  Had  the  De fenc lan t

dec ided  to  buy  no t  by  re fe rence  to  the  P la in t i f f ' s  desc r ip t i on

but  by reference to  the sampre the Defendant  had prov ided,  then

the purchase order  rvould,  in  my v ier . r ,  have accepted the order  by

re fe rence  to  the  samp le ,  no t  by  re fe rence  to  the  desc r ip t i on .

The  pu rchase  o rde r  does  re fe r  t o  t he  p la in t i f f ' s  re fe rence

"RG/LH 5287" being the reference that  appears on the ret ter  o f

t he  20 th  Ju l y , . ! 982 ,  bu t  r  do  no t  cons ide r  t ha t  t h i g ,  w i t hou t

more ,  i s  su f f i c i en t  t o  i nd i ca te  an  i n ten t i on  by  the  pa r t i es

tha t  the  cont rac t  was  to  be  a .  sa le  by  sarnp le ,

a  s a l e  b y  d e s c r i p t i o n .

ra ther  than

a

E,. -en i f  th is  had been a sa le by sample,  o ther

f f i cu r t i es  face  the  De fendan t  j ' n  us ing  t -h i s  g round  to  j us t i _ f y

resc i ss ion  o f  i : he  con t rac t .

F i : s t  i s  t he  De fendan t ' s  con ten t i on  tha t  t he  bu l k

d id not  corresgcid ru i tn  tne sanpre in  quar i ty  where the bulk  was

of  S,  super ior  quar i ty  to  the sample-  I ' t r .  I fh i tes ide d id not  c i te

to me,  and r  ha ' ;e  been unable to  locater  dr1y case where the goods

o
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rndeed ,  t he  fa r l acy  i n  t h i s  a rgumen t  was ,  i n  ny  v iew ,  de rnons t ra tec

by  l 1 r -  l { h i t es ide ' s  qu i te  p rope r .  concess ion  tha t  had  the  con t rac t

exp ressed  the  p r i ce  "pe r  hundred , '  t l r en  supp ly ing  r i ngs  o f  a

super io r .  qua l i t y  wourd  no t  be  a  g round  fo r  resc ind ing .  Th i s

demons t ra tes  tha t  t he  De fendan t ' s  rea r  comp la in t  i s  no t  t he

qua l i t y  o f  t he  r i ngs  bu t  t he  p r i ce .

a dif ference,:":;::1.",'"1_""=;::":"::::"::":.:":il""";":;"'"
sanple that  the former does not  correspond.vr i th  the la t ter  in

qua l i t y .  The  P la in t i f f  ' s  r i ngs  have  pe r fo r rnec l  as  sa t i s fac to r i l y

as those f rom rvtr ich cane the sarnpre. For the function they are

requi red to  per for rn in  the Defendantrs  post .  r . r ix  tank there is  no

d i f f e r e n c e . Indeed i t  was  no t  apparent  to  the  Defendant  tha t

there was any d i f ference in  conposi t ion unt i l  i t  received the

ana lys t ' s  repo r t  i n  oc tobe r ,  r9g3 .  p r i o r  t o  t ha t  i t  on l y

thought  there may have been a d i f ference because of  the pr ice_

T h i r d l y ,  t h e

o f  t h e  S a l e  o f  G o o d s  A c t ,

Defendant woul.d have to overcorie s.  37

1 9 0 8 .  I t  p r o v i d e s : -

"  The buyer  i s  deemed to  have accepted  the  goods
when t i -re goods have been del ivered to
h im and he  c loes  any  ac t  in  re la t ion  to  then
w h i c h  i s  i n c o n s j _ s t e n t  w i t h  t h e  o w n e r s h i p  o f
t h e  s e l l _ e r  o r  w h e n ,  a f t e r  t h e  l a p s e  o f  a
r :easonab l -e  t in re ,  he  re ta ins  the  goods w i thout
i n t i n a t i n E  t o  t h e  s e l l e r  t h a t  h e " h a s  r e  j e c t e c l
them-  r '

o

T h e  D e f e n d a n t .  w h e n  i t  r e c e i v e d  a r :  r i n g s  w a s ,

und€rs tandabryr  V€rv  happy w i t -h  the  qua l i t y  o f  therq .  There

w a s  n e v e r  a n y  q u e s t i o n  a t  t h e  t i n e  o f  d e l i v e r y ,  e i t h e r  o f  t h e

i n i t i a l  s i x t e e n  r i n g s . o n  t l _ e  1 6 t h  D e c e n b e r ,  1 9 8 2 ,  o r  t h e  b a l a n c e

o f  t h e  o r d e r  o n  t h e  6 t h  J a n u a t y ,  1 9 8 3 ,  o f  r e j e c t i n g  t h e n .  O n

t h e  c o n t r a r y ,  t ' h e  D e f e n d a n t  r e - s o l d  5 8 3  o f  t h e . r i n g s  t o  p e r s o n s
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One  o f  t he  tes ts  to  be  app l i ed  i n

whe the r  t he re  has  been  an  ac t  i ncons i s ten t  w i th

whether  the se l ler  can have the goods p laced at

to  a l l ow .  h im  to  resume possess ion .  Banks

d iscuss ing  the  co r respond ing  p rov i s ion  i n

cons ide r i ng

ownersh ip ,  i s

h i s  d i sposa l

s a i d  i n  H a r d i e  &  C o .  v H i l l e r n s  &  F o w l e r

a t  496 : -

,  L . J . ,  when

the  Eng l i sh  Ac t ,

( r 923 )  2  K .B .  490

"  I ' Ihere under  a contract  o f  sa le goods arede l i ve red  to . t . he  l uye i r -wh ich  a re  no t  i nacco rdance  w i th  the -con t rac t r  so  tha t .  t hebuye r  has  a  r i gh t  t o - i e jec t  t hem,  the  se l l e rupo l  r ece ip t  o f  no t i ce ' 6 f  r e j ec t i on  i =en t i t l ed  to  have  the  goods  p laced  a t  h i sd i sposa l  so  as  to  a l16w o f  i r i s  , "= r r * . i ngpossession for thwi th ,  and i f  the Uuyer  f ,asdone any act  which p." " . . r t=  h im f rom soresuming  possess io . , l  . t n r t  ac t  i s  necessa r i l yi ncons i s ten t  w i th  r r i s - i i qn t .  , t

O

rn  
(1902)

N'  z ' L 'R -  723  t he  yoyo  case  R i chmond ,  J .  a t  p .727  rev i e r vs
the author i t ies rerevant  to  th is  issue and par t icurar ly  the
s i tuat ion where the goods have been sold by the purchaser  to  a
sub -pu rchase r . D i f f i c u l t  i s s u e s  c a n  o c c u r  w h e r e  d e l i v e r v  i s
n a d e  d i r e c t  b y  t h e  s e l l e r  t o  t h e  s u b _ p u r c h a s e r .  B u t  t h a t . i s
no t  t he  s i t ua t i on  i n  t he  p resen t  case . Here,  the r ings were
de l_ ivered  to  the  Defendant .  

,  I t  then  so ld  some o f  them on a f te r
' t  had  ample  oppor tun i ty  fo r  examinat ion  and,  i f  i t  thought  f i t ,
f o r  r e j ec t i on . Not  hav ing  done so  i t  i s  deenred to  have
a c c e p t e d  t h e  r i n q s . I t  t h e r e b y  l o s t  a n y  r i g i t t  t o  r e j e c t  t h e n .
T h a t  t h e  a c t  i n c o n s i s t e n t  w i t h  o w n e r s h i p  r e l a t e s  o n l y  t o  p a r t
a n d  n o t  a r r  o f  t h e  r i n g s - d o e s  n o t ,  i n  n y  v i e v r ,  a f f e c t  t h e
concr -us ion  tha t  the  Defendant  has  thereby  accepted  the  goods
w h e r e  r  d s  h e r e ,  t h e r e  w a s  o n l y  o n e  c o n t : ract covering the whole
o f  t he  goods  o rde red  ( s -13 (3 )  o f  t he  Ac t ,  s tun? i  sons  L td .  v .
Hogse  o f  You th  p ry .  L td -  (1960)  60  S .n . (N .s .w . )  

zzo , ) .
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THE FOURTH DEFENCE:  MTSTAKE:

The  De fendan t  submi t ted

ju r i sd i c t i on  to  g ran t  r ' e l i e f  under  s

l " l is takeS Act  ,  J .977 ,  because the par t

contract  in f luenced by a mistake of

s .6  ( 1 )  ( a )  ( i i i )  o f  t he  Ac t .

r r 6

that  the Cour t  had

.7  o f  t he  Con t rac tua l

i es  en te red  i n to  the

the  k ind  desc r ibed  i n

The  re l evan t  pa r t s  o f  s . 6  a re : -

(1 )  A  Cour t  ray ,  i n  t he  cou rse  o f  any  p roceed ings
g ran t  re l i e f  under  s .7  o f  t h i s  Ac t  t o

any party to a contract

(a)  i f  in  enter ing in to that  contract

( i i i )  that  par ty ,  and at  least  one o lhu,
par ty .  (not  be ing a par ty
having substant ia l ly  the same
interest  under  the contract
as the par ty  seeking re l ie f )
were each in f l_uenced in  the i r
respect ive decis ions to  enter
into the contract by a
di f ferent  n" is take about  the
san€ mat ter  o f  fact  or  o f  larv .

Ihe s tatutory  object ive of  the Act  in

t he  p rope r  app roach  t o  _s .5 ( I )  
( a )  ( i i - i )  has  recen t l y

cons ide red  by . the  cou r t  o f  Appea l  ozo r ins  v .  Conron

genera l  and

been

(c .A.  ia /sz,

3 1 . 5 . 8 1 ) .  T h e  j u d g m e n t s  o f  t h e  n a j o r i t y  ( l l o o c l h o u s e ,  p .  a n d

l ' l cHu l l in ,  J .  )  emphas ise  tha t  the  Ac t  cons t i tu t .es  a  new code tha t

s u o e r s e d e s  a n d  r e p l a c e s  t h e  c o r n m o n  L a w .  F l c l 4 u l l i n ,  J .  a t  p . 1 4

o f  t h e  u n r e p o r t e d  j u d g m e n t  s a i d : -

o

"  I n  e n a c t i n g  t h e  c o n t r a c t u a l  l . i i s t a k e s  A c t
P a r l i a m e n t  p r o v i d e d  a n  e n t i r e l y  n e w  c o d e
a p p l i c a b l e  t o  e v e r y  c a s e  o f  m i 5 1 6 1 q *  w h i c h
f i t tec l  w i th in  iLs .  f ra r r 'eu 'o rk .  I t  rep laced
wi th  i t s  own prov ls tons  the  o ld ,  and
unsat is fac to ry  ru les  o f  the  co1* r .on  law and
those o thers  wh ich  equ i ty  had.  . r ro f . r "a  in
an endeavour  to  n i t iga te  the  h" ;= ; ; ; ; ;  o f
the former. Thus a person r+ho is a farty
to  a  cont rac t  3s  wh ich  some 

" r " re i t -o imis take  a t taches ,  B ' ts t  now look  i . - * i .
s t a t u t e  a n d  n o  l o n g e r  t o  ! L -

^^ . . : ! . .  ' ^ *  * r I  ' "6av i f  ; i : - : " :Ton raw or
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word ing  o f  s . 5 ( I )  wh i ch  exp ress l y  says  t ha t
the  Ac t  sha l l  have  e f fecL  i n  p lace  o f  t j r e
ru les of  the 'common 

law and of  equi ty
.gove rn ing  the  c i r cums tances  i n  wh ich  re l i e f
may be grantbd on the qrounds of  mistake.  , '

In  l , lcCul lough v.  I4ccga.bhi r_.Xtqck and poul t ry  Ltd.

(  19  B  r )  2  N .  z  .  L .  R .  428  ,  l , l ahon ,  J .  he ld  tha t  a l - t hough  the  Ac t  had

codi f ied the c i - rcumstances in  wi r ich rer ie f  may be granted on

proof  o f  mi-s take,  i t  d id  not  touch upon the quest ion as to  the

manner  of  prov ing the ex is tence of  mistake or  the c i rcumstances

from which the ex is tence of  mistake in  any of  i ts  forms may be

in fe r red ,  e i t he r  f ac tua r ry  o r  as  a  ma t te r  o f  l aw .  The  ma jo r i t y

i n  ozo l - i ns he ld  tha t  McCul lough was wrong ly  dec j -ded.

l ' l rs .  Ozol ins in tdnded to se l l  sone land which

abut ted an extensive k i tchen garden at  the rear  of  her  home.

A pr ice was agreed wi th  l . l r .  conron as purchaser ,  whereupon they

sigrned an agreement for sale anrl purchase to give effect to the

bargain each bel ieved had been arr ived at .  Then she found that

the land legal ly  descr ibed in  the agreement  inc luded her  garden

as  we I l .  I { oodhouse ,  p .  desc r ibed  the  resu r t  t hus  a t  p .4 :_

"  Cons idered ob jec t iye ly  ( the  wr j - t ten  agreement )
is  per fec t l y  unanrb iguous  and re f rec ts  no  k ind
c f  mis take  by  anybgdV.  Nor  was th is  a
s i t - u a t i o n  o f  m u t u a l  m i s t a k e .  I n s t e a d  e a c h  o f
t i e  p a r t i e s  h a d  a  d i f f e r e n t  b e t i e f  a s  t o  w h a t
was invo lved,  so  tha t  up  to  the  moi i ien t  o f
e x e c u t i o n  o f  t h e  w r i t t e n  d o c u m e n t  i t  c o u r d  n o t
b€  sa id  tha t  ths r -s  was any  ques t ion  o f  the  rea l
o i f e r  b e i n g  a c c e P t e d -  -

H a v i n g  t h e n  a n a l y s e d  s - 6  h e  s a i d  a t  p . 7 : -

o

F;rthernore there caJ'r be no doubt that each
t:en mistakenly believed that tr,e ,",r i i t*r,
cocunent  correct ly  represented 

"  
i l l ; ; i '

i r tent ion which d id not  ex is t .  
_  H; ; l ia tenfy

ff:':: ;ffi ;::,:fi":i:"iil=::'li:t;ii;;il:t"

o
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h a d  b e e n  r " r i l l i n g  t o  c o m p l e t e  a  s a l e  o f  a l l
.  f o u r  l o t s :  a b o u t  t h a t  i - , . ,  , " =  m i s t a k e n .

O n  t h e  o t h e r  h a n d ,  s h e  b e l i e v e d  h e  h a dI im i - ted  h is  purchase to  the  land 
" " i tn  

o ft h e  f e n c e :  a b o u t  t r , " i  s h e  w a s  m i s t a k e n ,
I t  i s  a n  a n a l y s i s  w h i c h  s h o w s  t h a t  t h e i rr e s p e c t i v e  

9 1 . : : 1 " " ,  t o  p r o c e e d  a n d  
. f i n a l I y

t o  e n t e r  i n t o  t h e  w r i t t e n  c o n t r a c t ,  v / e r ei - n f l u e n c e d  b y  a  m i s t a k e n  b e l i e f  o n  t h e  o n es i d e  t h a t  w a s  d i f f e r e n l  f r o m  t h e  m i s t a k e nb e l i e f  o n  t h e  o t h e r ,  a n d  a l s o  t h a t  e a c hmis take  was about  the  s ize  o f  the  lanc l  to  beb o u g h t  a n d  s o l d .  o " . "  c a r r l e a  i n t o  t h e  w r i t t e na g r e e m e n t ,  t h e  c o n t r a c t  c o u l d  n o t  b e  u n d o n e  a t.  common law,  bu t_ in  my v iew the  
"o re  

p rov ides  ac l a s s i c a l  e x a m p l e  o f - o n e  o f  t h e  s i _ t u a t i o n s
which  is  in tended to  fa i f  w i th in  the  remedia lwords  o f  s .6 ( r ) (a ) i i i i l  , ,

T h i s  a n a l y s i s  a p p l i e s  t o  t h e  p r e s e n t  c a s e .  E a c h
p a r t y  h a d  a  m i s t a k e n  b e l i e f  a b o u t  t h e i r  i n t e n t i o n s  c o n c e r n i n g

the  pr ice .  That  mis taken be . l ie f  in f luenced the i r  respec t i_ve
c e c i s i o n s  t o  e n t e r  i n t o  t h e  c o n t r a c t -  T h e  p r a i n t i f f  m i s t a k e n r y
t h o u g h t  t h e  D e f e n d a n t  w a s  i - n t e n d i n g  t o  a g r e e  t o  b u y  t h e  4 , 0 0 0
r i n g s  f o r  $ 6 4 4 - 9 6  p e r  h u n d r e d ,  p l u s  t h e  t o o l i n g  c h a r g e .  T h e
Defendant  rds taken ly  thought  tha t  the  pra in t i f  f  was  in tend ing

t o  ag ree  t o  se1 l  t he  4 ,000 r i ngs  f o r  $6aa .96 ,  p l us  t he  t oo f i ng
charge Those mis taken ber ie fs  were  d i f fe ren t ,  bu t  they  reere
about  the  sa ine  mat te r  o f  fac t ,  nanre ly ,  t -he  pr ice  each thought
w a s  p a y a b l e  u n d e r  t h e  c o n t r a c t

T h e  n e x t  m a t t e r  t o

c i r c u m s t a n c e s  a r e  w i t h i n  s . G ( b )

c o n s i d e r  i s  w h e t h e r  t h e

T h a t ,  p r o v i d e s :  _

"  ( b )  T h e  m i s t a k e  o r  t h e  m i s t a k e s  a s
be resu l ted  a t  the  t i r .e  o f  the

the  case may
c o n t r a c t

o

( i )  i n  a  subs tan t i a t l y  un (
o f  va lues ,  

=qua1  exchange

o r

( i i )  i n  t he  t?? f : : y " t  o r  a  bene f i t  o r  i nrhe imno11..r. l? g. inclusion of anobl isat i l l ^ I l i "h  IuJ, - i . ,  a l t  r i recircumst-: :" ,  a benefir  ; ;-oi i i . r" t io,substanti :} l f  g.r.p." i i r t ionate 
t ;  thec o n s i d e r a t l o n  t h e r e f ; ; - ' ,
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that  pr ice i t  was obta in ing r ings . that  
i t  was able to  purchase.

f ron  i t s  Aus t ra l i an  supp l i e r  i n  l 4ay ,  I 9B  2 ,  aL  54 .4  . cen ts  each ,
and in  Nover ' rber  '  LgB2,  for  7B-3 cents each the la t ter  be ihg
a h igher  per  r ing pr ice because only  rso v . ,ere purchased.  The583  r i ngs  tha t  had  been  so ld  by  the  De fendan t  be fo re  the .
m isapprehens ion  conce rn ing  the  p r i ce  was  d i scove red ,  had  been
so ld  a t  t he  De fendan t ' s  no rna l  re ta i r  p r i ce  o f  g0  cen ts  a  r i ' g .To the Defendant ,  t .herefore,  the benef i_ t  f rom the contract ,  ar l_ai s '  t he  r i ngs  be ing  suppr iec l  pu rsuan t  t o  i t ,  \ ^ /as  subs tan t i a r r y

d ispropor t ionate to  the considerat ion therefor ,  that  is ,  thepr ice the Defendant  would be bound to pay pursuant  to  the
con t rac t .

I t  i s  nex t  necessa ry  t o  cons i_de r  su l : s -  ( 2 )  ( a )  o fs .6 .  I t  r eads :_

;2 )  Uo{  the  pu rposes .  o funder  sect ion I  a i -
con t rac t

.an appl icat ion for  re l ie ft h i s  Ac t  i n  respec t  o f  any

(a )  a  m is take f  i l  r e la t i on  to  tha t  con t rac t ,does  no t  i nc lude  
"  

- J= t .X .  
i n  i t si n te rp re ta t i on .  , l

subs -  rnust

re l i e f  i s

So  the

in  the  p resen t  case

con t rac t  be tween  the

A | l i s take  in

b e  i n  r e l a t i o n

:_nterpretat ion

to. r  tn t  contract

s o u g h t -  T h a t  i s  m a d e  c l e a r  b v

to

. i *
r f l

S .

be exc luded

r e s p e c t  o f

2 ( 2 )  z

OO an-a

v;hi_ch

"  ( 2 )  r o r  t h e  p u r p o s e s  o f  t h i -  r _ ,
l- in:i t ing rire rne an i" g 

-o 
i 

-. i ' ! t i^ 
::d . wi thout

o f  l a v , " ,  U r - t t  s u b j e c i  '  -  L i r e  t e r n  ' m i s t a k e

of  rh is  Acr ,  a  rn israk" tor i " l ,^ t lo l  9  tz l  ( ; t  
- -

of a docurnent j ,s a nr- i" tJo'o' I  i : ; : tn:etat ion

gues t i on  i s  whe i re r  t he  m is take  tha t  occu r red
was a mistake in  the in terpretat ion 

of  the
pla int i f f ,  and t i :e  Defendant .

o
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"  P r i ce  $644 .96 / c  , ,

made a mistake in  i t .s  in terpretat ion of  the contract ,  but  in  my
view that  is  not  the mistake that  g ives r ise to  the r ight  to
re l i e f  '  Tha t r  ds  r  have  i nd i ca ted ,  was  a  n i s taken  be l i - e f  by
each  pa r t y  abouL  the  i n ten t i on  o f  t he  o the r  conce rn ing  the
p r i ce '  Tha t  i s  no t  a  na t te r  o f  i n te rp re ta t i on  i t  r e ra tes
rather  to  what  the par t ies thought  the other  in tended when they
en te red  i n to  the  con t rac t .

T h i s  a p p r o a c h  a c c o r d . s  w i t h  t h e  p u r p o s e  o f  s . 6  ( 2 )  ( a )
r t  i s - i n t e n d e d  t o  e x c l u d e  r e l i e f  w h e r e  t h e  w o r d s  a d o p t e d  b y
conunon consent  a re  then g iven,  by  the  norna l  p rocess  o f  the
cons t ruc t ion  o f  con t rac ts ,  a  rnean ing  d i f fe ren t  f rom tha t  wh ich
a par ty  thought  they  had.  Thus  a  par ty  i s  no t  en t j_ t led  to
r e l i e f  o n l y  b e c a u s e  h e  h a s  i n t e r p r e t e d  t h e  w o r d s  i n  a  s e n s e
d i f fe ren t  f ro rn  tha t  adopted  gy  a  cour t  o f  cons t ruc t ion .  fn
reach i -ng  th is  conc lus ion  r  have been ass is ted  by  the  repor t  o f
the contracts and cornmerciar Law Reform committee that r_ed to
t h e  p a s s i n g  o f  t h e  A c t .

For

d o e s  n o t  p r e c l u d e

t h e s e  r e a s o n s  I  h a v e  c o n c l u d e d  t h a t

t h e  g r a n t i n g  o f  r e l i e f .

s .6  (2 )  ( a )

I  n o r . ;  c o n s i d e r  w h a t  r e l i e f  s h o u l d

T h e  d i s c r e t i o n  g i v e n  t o  t h e  C o u r t  b y  s u b s .  7 ( 3 )

o rde r  ' as  i t  t h i nks  j us t , , . T h e  s u b s .  s e t s  o u t

I im i ta t , i on ,  ce r ta in  th ings  Lhe  Cour t  nay  do .

t he  exe rc i se  o f  t he  d i sc re t i on  i s  subs  -  1  ( 2 ) :

b e  g r a n t e d .

is  to  make such

,  bu t  no t  in

AIso  re levant  to

o
-  (2 )  tne  ex ten t  to  wh ich  an i *par t ies  seek ingre l ie f  . " " r "u_ : l :  o i= t . t !  sha l lbe one of  rhe consider l l l " l=- ; ; " ; "  

takeninto account by the . : : . .  i ;  jJ . iEing
r ' rhe ther  to  g ran t  re l ie f  under - i l i :  ca^+ i^_
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ln  th i - s  case  I  can  see  no  reason  fo r  ca r r ce l l i no

the  con t rac t .  The  r i ngs  have  a  use  to  the  De fendan t .  They

do  no t  t o  t he  -P la in t i f f  .  The  app rop r ia te  cou rse ,  t he re fo re ,

i s  t o  dec la re  the  con t rac t  t o  be  va l i d  anc l  subs i s t i ng ,  an r l

t hen  cons ide r  whe the r ,  and  i f  so  to  r vha t  ex ten t ,  re l i e f  shou ld

be granted by way of  var ia t i -on.  r  take these factors in to

accoun t :  -

o

(1)  To some extent  the Defendant  caused the ra is take by
ignor ing t l "  syr : rJ :o ls  , /c , ' .  As I  have sa id,  Mr.
I. Iood thought they were a typing error. But- a
l i t t t e  no re  cons ide ra t i on  shourd  a t  reas t  have
indicated to  h im that  th is  rnay not  be so.  He had
been  pu rchas ing  these  O- r i ngs  f rom Aus t ra r i a  sho r t r y
befo: :e  the contract  for  54 cents each.  As th is  was' ' l  a  regular  source of  suppry,  presurTrably  no toor ing
charge would have been invorved-  Had he looked at
the  p r i ce  the  p ra in t i f f  was  p ropos i rg ,  as  he  took  i t ,
d i s rega rd ing  the  too l i ng .c t ra ige ,  f re  wou ld  have
rea l i sed  tha t  i t  r esu r ted  i -n  a  p r i ce  o f  16  cen ts  pe r
r ing,  and that  shourd have put  h in  on h is  guard.  rn
any event ,  i f  he thought  there had been an error  *ade
in the l -e t ter ,  i t  on ly  requi red.  a  te lephone car i  to
c lea r  i t  up .  I t  was  no t  as  i f  t he re  were  any  g rea t
u rgency .  The  l e t te r  o f fe r i ng  to  supp ly  the  i i i g=
i s  da ted  

! h .  20 rh -Ju l i ,  LgBz .  The  
" " . . p t " r , " . - * . =by  the  o rde r  da ted  the  l 6 th  Sep tember ,  f ggZ .

(2 )  The  P la i n t i f f  i n t ended  t o  cha rg :e  $6 .62  pe r  r i ng .
.  The  De fendan t  i n tended  to  pay  iO .AZg  pe ;  r i ng -

(3)  The Defencl .ent  i -n tended to use sone of  the r ings in
i ts  post  r , " r ix  tank.  o thers i t  in tended to =* i t  asrep lace*en ts .  r t s  no rna r  re ta i l  p r i ce  was  and  = t i r r  

'
l - s  90  cen ts  pe r  r i ng -

$ I5 ,915 .59  o r  $3 .91  pe r
te lex  cos ts  and  o the r

( 4 )  T h e  c o s t  t o  t h e  p l a i n t i f f  w a s
r i n g ,  e x c l u d i n g  t e l e p h o n e  a n c l
o v e r h e a d s .

a

( 5 )  The  o f f e r  by  t he  p l a i n t i f f  i n  A : : i I ,  1983 ,  was  t oaccep t  a  r educed  p r i ce  o f  $4 .51  pe r  r i ng -

(6 )  The  mos t  recen t  ev idence  o f ,  t he  : r i ce  a t  l . r i r i ch  theDe fendan t  was  ab le  to  ob ta in  su l t . ab le  r i ngs  f rom
other  sources is  a  quot :^ f rom Lt ie  Uni ted ! t . tu=--"o*p. ry
o f  t he  7 th  Sep tenbe r ,  1993 ,  o f  CS .45  cen t s  each ,  wh i chI  t ake  to  be  app rox i r - , a lg i y  Nz -90  cen ts  each .  F re igh twou ld  be  payab le  i n  add i t i on .

(7 )  The  p l a i n t i f f  has  no r  o : "1_pa id  any th i ng .  The
De fendan t  has  o resunab ly  been  S ra id  fo r  t n "  sa i - r i ng r .r t  has  no t  bee i  pa id  fo r ,  no r  t ad - t i e  use  o f ,  t heba lance .

r - - i a z l  + F . - g  j
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Th is  i nc ludes  the  too l  cha rge  r  have  no t  a r r i ved  a t  t h i s

p rocess . I t  i s  a  somewha t  a rb i t ra ry

assessment  in tended to take in to account  the var iqus and

con f r i c t i ng  fac to rs  to  wh ich  r  have  re fe r red .  App l i ed  to

4  ' 075  r i ngs  resu l t s  i n  an  amoun t  due  under  the  con t rac t  o f

$16 r300 -00 '  The  con t rac t  i s  o the rw i se  dec la red  t o  be  va r i d

and  subs i s t i nq .

There  w i l l  be  j udgmen t  f o r  t he  p la in t i f f  aga ins t

t he  De fendan t  f o r :  $16 ,300 .00 .  r  nake  no  o rde r  f o r  paymen t  o f
i n te res t  s ince  r  have  had  rega rd  to  th i s  f ac to r  i n  f i x i ng  the
p r i ce .  The  p l a i n t i f f  i s  en t i t r ed  t o  cos t s  acco rd ing  t o  sca re
w i th  d i sbu rsemen ts  and  w i tnesses  expenses  to  be  f i xed  by  the
Reg is t ra r

--*--qn-L_- 
i
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S o l i c i t o r s :

S i - r n p s o n  G r i e r s o n ,  A u c k l a n c l ,  f o r  p l a i n t i f  f  -

I ' i y n n  
" i i l I i a m s  

&  C o " ,  C h r i s t c h u r c h ,  f o r  D e f e n d . a n t .
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