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JUDGMENT OF HOLLAND. J.

Th i s  ac t i on  was  ca l l ed  a t  t he  commeneenen t  o f  t he

resump t i on  o f  t he  hea r i ng  o f  Ac t i on  No .  232 /8L  b rough t  by  C i t y  Sou t . h

Supe rmarke t  L i n i t ed  &  o the r6  as  p l a i n t . i f f s  aga ins t  t he  de fendan t .

Counse l  f o r  t he  p l a i n t i f f  i n t l i ca ted  t o  ne  t ha t  t he  p l a i n t i f f  and  t he

de fendan t  had  reached  ag reemen t  anc l  t ha t  t he  de fendanp  wou lc l  consen t

t o  an  o rde r  f o r  an  i n j unc t i on  i n  t e rms  t o  be  spec i f i ec l  l a t e r  bu t  t o

l i e  i n  Cou r t  un t i l  3 I  Hay  1985 .  On  t he  second  day  o f  t he  hea r i ng  o f

t he  a I l i ed  ac t i on  counse l  f o r  t he  p l a i n t i f f  and  t be  de fendan t

i n fo r rned  me  tha t  t he  pa r t i es  consen ted  t o  an  o rde r  be ing  nade

"aga ins t  t he  de fendan t  g ran t i ng  aD  i n j unc t i on  p roh ib i t i ng  t he  use  o f

t , he  p rem ises  a t  r l 5  Ba t t e r6ea  S t ree t .  Ch r i s t chu rch  f o r  t he  sa le  o f

goods  t o  pe rsons  o the r  t han  t hose  i n  t he  bus iness  o f  r e - se l l i ng  such

goods  e i t he r  i n  an  o r i g i na l  o r  p rocessed  f o rn " .  The  i n j unc t i on  was

to  l i e  i n  Cou r t  un t i l  3 I  Hay  1985 .

A l thougb  the  j udgnen t  was  to  be  by  uay  o f  consen t  f  r ese rved

the  f o rna l  en t r y  o f  j udgnen t  because  f  was  hea r i ng  a  c l a i n  f o r  an

in j unc t i on  i n  s t r i c t e r  t e r rns  a t  l eas t  by  uay  o f  t be  requ i renen t  t ha t
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t he  o rde r  be  no t  en fo r ced  un t i l  31  l t l a y  1985  a t  t he  su i t  o f  c i t y  sou t . h

O  Supe rna rke t  L td  t  O the rs .  I n  t he  even t  o f  ny  g ran t i ng  t , he  i n j unc t i on

in  t ha t  ac t i on  t he re  wou ld  be  no  pu rpo6e  i n  g ran t i ng  t he  i n j unc t i on

in  f avou r  o f  t he  C i t y  Counc i l .  I  was  a l so  t r oub led  abou t

j u r i sd i c t i on  because  o f  an  anendnen t  t o  t he  Town  and  Coun t r y  P lann ing

Ac t  Lg77  a f t e r  t he  comnencemen t  o f  t hese  p roceed ings  bu t  be fo re

j udgnen t .  A l t hough  t he  6 ta tenen t  o f  c l a i n  does  no t  sPec i f i ca l t y  say

60  t he  p roceed ings  b rough t  by  t he  p l a i n t i f f  ne re  c l ea r l y  b rough t

unde r  t he  p rov i s i ons  o f  sec t i on  92 (2 )  o f  t he  Town  and  Coun t r y

P lann ing  Ac t  L977  w t r i ch  p rov ided  as  f o l l ows : -

"The  Counc i l  i n  whose  d i s t r i e t  t he  o f f ence  has
been  commi t t ed  t nay .  i n  r espec t  o f  a  con t i nu ing
o f f ence  (whe the r  o r  no t  a  conv i c t i on  has  been
en te red  i n  r esPec t  o f  t he  o f f ence ) '  aPp l y  t o
the  H igh  Cou r t ,  o r ,  i f  t he  cap i t a l  va l ue  as
appea r i ng  i n  t he  d i s t r i c t  va l ua t i on  o f  t he
p rope r t y  conce rned  does  no t  exceec l  $5O.oOO,  t o
a  o i s t r i c t  cou r t  f o r  an  i n j unc t i on  t o  r es t ra i n
the  con t i nuance  o f  t he  o f  f ence " -

The  u r i t  was  i ssued  oD t ,he  l z tb  day  o f  Ap r i l  1983 .  On  16  Decenber

I9B3  the  GoverDor  Genera l . , s  Assen t  l t as  g i ven  to  the  Town  and  Coun t ry

p lann ing  Amenc lnen t  Ac t  1983 .  Sec t i on  9  o f  t be  amend ing  Ac t '  r epea led

subsec t i on  (2 )  o f  6ec t i on  92  o f  t he  p r i nc i pa t  Ac t .  Sec t i on  36

in t r oduced  a  Deu  sec t i on  t o  be  i nse r t ec l  a f t e r  sec t i on  L73  o f  t he

p r i nc i pa l  Ac t  i n  t he  f o l l ow ing  t e rns : -

" ( I )  The  Counc i l  o r  l l a r i t ime  P lann ing  Au t ,hor i t y  io
vhose  d is t r i c t  o r  a rea  an  o f fence  aga ins t  th i s
Ac t  has  been conn i t ted  nay .  in  resPect  o f  a
cont inu ing  o f fence (whether  o r  Dot  a  conv ic t lon
bas  beeu  en te red  in  respec t  o f  tbe  o f fence) .
app ly  to  a  D is t r i c t  cour t  fo r  an  in junc t ion  to
res t ra ia  the  con t inuance  o f  the  o f fence .
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"  ( 2 )  The  con t i nued  ex i s tence  o f  any th i ng  i n  a
s ta te .  oE  t he  i n te rn i t t en t  r ePe t i t i on  o f  any
ac t i ons .  con t ra r y  t o  any  p rov i s i on  o f  t h i s  Ac t
sha l l  be  deemed  to  be  a  con t i nu ing  o f f ence . "

I t  f o l l ows  t ha t  f r on  16  Decenbe r  1983  t he  Town  and  Coun t r y  P la : r : ng

Ac t  ] - g77  no  l onge r  con fe r red  au tho r i t , y  on  t he  p l a i n t i f f  t o  apF : f  t o

t h i s  Cou r t .

A l though  th i s  amendnen t  t o  the  Town  and  Coun t rg

P lann ing  Ac t  canno t  be  sa id  t o  have  dep r i ved  t h i s  Cou r t  o f  i t s

i nhe ren t  j u r i sd i c t i on  t o  g ran t  i n j unc t i ons .  t he re  neve r the less  3ay  be

6one  doub ts  a6  t o  t he  s tand ing  o f  t he  p l a i n t i f f  i n  t hese  p rocee i i ngs

in  seek ing  an  i n j unc t i on  unde r  t he  i nhe ren t  j u r i sd i c t i on .  The re  a l so

seens  l i t t t e  po in t  i n  t h i s  Cou r t  dec l i n i ng  j u r i sd i c t i on  o r  dee3 . l a i ng

to  i s sue  t he  i n j unc t i on  and  t o  r equ i re  t he  pa r t i es  t o  s ta r t  DeE

proceed ings  i n  t he  D i s t r i c t  Cou r t  t o  ob ta i n  such  an  i n j unc t i on .

Counse l  have  sub rn i t t ed  tha t  t he  p rob le ra  i s  resc l ved

by  t he  Ac t s  I n te rp re ta t i on  Ac t  1924 .  and  i n  pa r t i cu l a r  6ec t i on  ZO(g )

uh i ch  p rov ides : -

" ( g )  Any  enac tnen t ,  no tw i t hs tand ing  t he  repea l
t be reo f ,  sha l l  con t i nue  and  be  i n  f o r ce  f o r
t he  Pu rPose  o f  con t i nu ing  and  pe r f ec t i ng  unde r
such  repea led  enac tneD t  any  ac t .  tDd t t e r ,  o r
t b i ng ,  o !  any  P roceed ings  commenced  o r  i n
p rog re6s  t he reunde r ,  i f  t he re  be  no
subs t i t u t ed  enac tnen tE  ac lap ted  t o  t he
conp le t i on  t he reo f . '

The  new sec t i on  t73A  o f  t he  Town  anc l  Coun t ry  P lann ing  Ac t  L977

in t roduced  by  the  Town  and  Coun t ry  P lann ing  Amenc lnen t  Ac t  1983  i s

c l ea r l y  a  subs t i t u t ed  enae tnen t  f o r  6ec t i oD  92 (2 )  uh i ch  sas

o
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no t  sa t i s f i ed  t ha t  i t  i s  " adap ted

p roceed ings .  The re  i s  i n  t he  Town

Plann ing  Amendnent  Ac t  r9g3  no  sav ing  p rov is ion  and  no
prov is ion  re la t ing  to  pend ing  p roceed ings .  sec t ion  zz

In te rp re ta t ion  Ac t  l -g?4  p rov ides  aE fo l low6:_

r epea led .  Bu t  I  an

conp le t i on , ' o f  t he

i  n te r  p re ta  t  i  on

ju r i sd ic t ion  to

P lann ing  Ac t  a t

comroenced  be fo re

to  the

and Count ry

spec i f i c

o f  the  Ac ts

any

nay

Act

App l y i ng  sec t i on  22  0 f  t he  Ac t  t o  ass i s t  i n  t he

o f  sec t i on  20 (g )  I  an  sa t i s f i ed  t ha t  t he re  i s  s t i l l

grant  aD in junc t ion  under  the  Toun and Count ry

the  su i t  o f  rhe  p la in t i f f  i n  these  p roceed ings

the  6 ta tu to ry  p rov is ion  ras  repea ted .

r  have  con temporaneou6ry  w i th  th i s  judgment  re leased
a  judgnren t  in  Ac t ion  No .  2g2 l8 l  re fus ing  an  in junc t ion  a t  the  su i t  o f
the  p la in t i f f s  in  tha t  ac t ion .  r t  accord ing ty  fo l rows  tha t  an  o rder
fo r  aD in junc t ion  shourd  be  nade .  A l though  the  par t ies  bave

consen ted  to  p rec ise  te rns  r  p re fe r  to  g ive  judgnen t  in  s l i gh t l y

d i f fe ren t  te rns  nore  usuar  fo r  i n junc t ions  yh ich  a re  requ i red  to  be
spee i f i c  and  c lear l y  capab le  o f  en fo rcement .  There  w i l t  be  aa  o rder
fo r  tbe  i ssue  o f  an  in junc t ion  re6 t ra in ing  the  de fendan t  i t s  6ervan t6

and  agen ts  and  subs id ia r ies  f ron  us ing  o r  pern i t t i ng  the  use  o f  the
pren ises  a t  45  Ba t te rsea  s t ree t  ch r i s tchurch  o r  any  par t  the reo f  fo r
the  sa le  o f  goods  to  Persons  o ther  than tho6e in  the  bus iuess  o f
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r ese r t i ng  such  goods  e i t he r  i n  an  o r i g i na l  o r  p rocessed  f o rn .  The

in j unc t i on  i s  t o  l i e  i n  cou r t  and  no t  i s sue  un t i l  3 r  May  r9g5 .

The  p l a i n t i f f  i s  en t i t l ed  t o  cos t6 .  counse l  f o r  t he
p ta i n t i f f  has  ve ry  p rope r l y  adv i sed  ne  t ha t  a f t e r  t he  i s sue  o f

p roceed ings  t he  na t t e r  wa6  de fe r red  un t i r  t he  dec i s i on  o f  t he  cou r t

o f  Appea l  was  known  i n  ye t  o the r  p roceed ings  as  t o  t he  rega l i t y  o f

t he  de fendan t ' 6  oPe ra t i ons .  F rom sho r t l y  a f t e r  t he  re l ease  o f  t ha t

dec i s i on  o f  t he  cou r t  o f  Appea l  t he  de fendan t  commenced  nego t i a t i ons

w i t h  t he  p l a i n t i f f  f r on  wh i ch  i t  was  c l ea r  t ha t  i t  cou rd  ha rd l y

res i s t  t he  i n j unc t i on .  The  na t t e r  has  been  reso l ved  by  consen t .  The
p la i n t i f f ,  howeve r .  has  had  t o  go  t o  t he  expense  o f  i s su ing

p roceed ings '  consu l t i ng  i t s  so l i c i t o r s  and  con fe r r i ng  f r on  t ime  t o

t ime  abou t  t he  conduc t  o f  t he  p roceed in .gs  and  the  te rns  o f  t he

o rde r '  r n  t he  c i r cuns tances ,  t he  p l a i n t i f f  i s  awa rded  eos t s  o f  $soo

toge the r  s i t h  d i sbu rsenen ts  and  o the r  necessa ry  paymen ts  t o  be  f i xed

by  t he  Reg i s t r a r .

Sol i c i to rs :

t

{lD r**f

weston ward & Lascel les,  chr is tchurch,  for  p la in t i f f
cavel l  re i tch Pr ing le & Boyle,  chr is tchurch,  for  second Defendant
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