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Tl: is is a claim for comm:i.ssion on the sale of a ton;e. 

ThE: plaintiff is an agent for tlH• sale of then: OU 9 J:,br ed .. 
livestock and gave ev:1.clc-rnce throuqll its pr:inc:i.pa1 

sharehold~r and director Mr Owen Larsen, who was the 

person involved in the events I am about to describe. 

The defendants are tl:10 executors of tl1e lar;;t will and 

testament of James sarten, formerly ot A~ckland. Mr 

Sarten in his lifetime, was a br Aed e :,: thoroughbred 

li vostoclr and was we'll 1 kno,\m as such. 

very well known family of llors<~s which he bred, !mown ilH 

the "Belle" famiJ.y." Thif.1 case is in rel«ticn to one of 

•thf)Se horses, a three year o1d ma.:>~ named 11·:c:c.1n1e Helle" by 

Hermes out of Belle Time. , 
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Mr Larscm, met Mr Sarten on 2!:i February 1978 at the Te 

Aroha rac<:rn. Mr Larsen at that time knew a Mr Shepherd 

who wanted to acquire, as did many thoroughbred livestock 

bre0ders :i.n :.he country, a Sa1:ten mare, one of the Belle 

family. In discussion with Mr Sarten, Mr Larsen learned 

that Mr Sarten had the three year old mare Dame ne:le, for 

sale. The price was said to be $80,000. 

On the following day. the Sunday, Mr Larsen, having 

ascertained that Mr Shepherd was not interested at that 

price, quoted Dame Belle 

price of $80,000, but Mr 

that price. 

to one David Benjamin at the 

Benjamin recoiled slightly at 

Although Mr Larsen says that it was not the case, Mr 

Benjamin said that he told Mr Larsen at that time that he 

knew that Dame Ilelle was for sale. Mr Benjamin's 

evidence before me to this effect was corroborated by the 

evidence of a Mr Perry who had learned that Dame Belle was 

on the market on 21 February when he met Mr Sarten. M:r 

Perry said h.e had told Mr Benjamin about Dame Belle. I 

accept therefore that Mr Benjamin knew that Dame Belle was 

fo::: sale prior to his being told of this by Mr Larsen. 

It cannot be said therefore, that the horse was introduced 

to Mr Benjamin by•Mr Larsen. 

i-4'r Li:lrsen relied to some extent on a diary in wh5.ch it 
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appea s that notes had beon mad day, of the events 

t~at Mr Larsen recounted before me, but it became apparent 

in the course of his evicl 

the notes had been tllritt 

than on the in whi<~h 

e and cross--examination t.l1at 

in this diary at a time other 

appea ed. Indeed it may 

well be tha some of the notes on which Mr Larsen reliod 

were written by him in the diary after the possibility of 

a dispute or litigation !lad arisen. I am therefore not 

able to the entries in the diary the weight I would 

othe1:wisc• have given to contemporaneous notes, 

particularly as it did not become apparent until Mr 

Larsen's cross-examination that the notes were not 

cont.ernporaneo-.1s. 

In any event, it is clear that from time to time foll 

27 February, Mr Larsen, as behoves an energetic and 

co~petent blo~dstock agent, having conceived the idea that 

Mr Benjamin might be interested in Belle, 

communicated with Mr Benjamin on a numb<::r of occasious. 

He was still endeavouring to persuade him t~ purchase the 

mare. altl1ough on 2 March 1978 it ar:p\'.:•arr; ti13t r~r 3arten 

told Mr Larsen that the price of the mare had gone up from 

$80,000 to $100,000. 

On that day, 2 March 1978, Mr La.rsen posted to M'r Sar ten 

at Mr Sarten's home, 8 Selwyn Avenue, Aucklane, a doqument 

wh~ch is of' considerabie \mportance. lt is beaded 

"Tasman, Livestock Lirni teci" wi ti1 an address, is Jatc,d 2 
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Ma ch 1978 nd it reads: 

"Dear Sir, 

re 'Dame Belle' 

We thank you for the above--mentioned Listing and 
confirm that the sell price is $100,000. 
Shot1 ld our company completEl a sale, the 
wi 11 be forwarded We advise that our 
commission rate is 10% on all sales. 

Yours faithfully, 

'O.E. Larsen"' 

This was a printed form in which the name of the horse and 

the price was :U.lled in. It does ho·wever credence 

to Mr Larsen's allegation that the commission he normal 

ctar or at least sought, was 10 percent. 

It was suggested by Mr Halford for the defendant that this 

ccntained the terms of the commission agency and amounted 

tc an aclrnowledgement of an arfency contract between Mi: 

Sar ten and Mr Larsen. I have some doubt whether it goes 

that far. 

listing. 

It is in terms an acknowledgment of a 

It is a statement that if the company receives 

the proceeds of a sale, that those proceeds will be 

forwarded p~omptly, and it is a statement that the 

commission rate is 10 percent. It does go. I thin!,, a 

littl~ further in that it says that the commission rate is 

10% on all sales, which would indicate that the conmission 

is payable if theri.is a sale. 
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It is of course on this question of whether there has been 

a sale that the argument in this case has turned. 

Indeed, that is not an uncommon question to arise in 

claims for commission. 

Following the forwarding of that document, Mr Larsen 

apparently bad one further interview with Mr Benjamin on 3 

~arch when there was, he said, some reference to obtaining 

finance for the purpose of purchasing Dame Delle. 

was no other contact between blfr I,arsen ana M;r Benjamin 

until 9 March 1978, which was the· evening of: a sale of 

horses owned by a Mr Burley. Apparently both Mr Benjamin 

an::! Mr LarsGn were present at: that sale ana at a dinner 

which followed. In particular however, Mr Denjarnin noted 

that a horse which had belonged to Mr Sa.rtcn called HF'ox 

Belle" had been sold at the pr.ice of $75,000, z1nd tld.s 

stimulated his inten,st, lH~ said, in Dame Delle and made 

him think that the price of $100.000 was not so excessive. 

He had with him that night his partner. a Mr Finlayson and 

they met a Mr M~llat who was a friend of Mr Sartcn's and 

o~ whose pt0gorty some of Mr Sarten's horses were 

d•?pastur:i.ng. Tho conversation came around, among Mr 

Mollet and Messrs Benjamin 'and Finlay~on to the sale of 

Fox Belle and thence to the ~ossibility of Mt Benjamin and 

his partn0r purchasi•.1g Dame Belle. Mr Benjamin told Mr 

Mollet he would b-? p.ce:_;i:;rc-,d .to offer. $100,000 to pm:chase 

Dame Bello and mad~ a~ a(~angement with Mr Mollet that Mr 
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Mollet would get in touch th Sarten and endeavour to 

?ersuade him to sell Dame Belle. 

It rs that it was Benjamin who mentioned the 

purchase price of $100,000 to Mr Mollet, and it seems 

clear that he knew of that price through his contact with 

z:.lfr LarsGn. It appeare al1::o hot,rever. that Mr Sar ten had 

net heard of Mr Benjmn:i.n thr Mr Larsen. Mr Larsen, 

fer what were said to be obvious reasons, had not told Mr 

Sarten that Mr Benjamin was interested, or m~ght be 

interested in purcl1as.i.1HJ Dame Belle. When, therefore l\lir 

Mollet rang Mr Sarten that evening and said he had 

somebody prepared to pay $100,000, Mr Sarten did not know 

that that person had had some association with Mr Larsen, 

or that Mr Larsen was in any way involved in the deal. 

Nfr Mollet says that he told Mr Sarten that he was making 

the offer on behalf of Mr Benjamin. but evi~ence given by 

:Mrs LeicGster, Mr Sar ten's daughter. before me. makes me 

believe that it was not until Mr Sarten had agreed to sell 

the horse at $100,000 that Mr l'-1"0llet mentioned Mr 

Benjamin's nqme. Mrs Leicester said that she and others 

of her family were curious t·o knov: WhQ it. VJas, and that 

p~rase carried. conviction to ,ne. I do not. tl::i.nk it 

matters. ·rhe fact of the matter. is that. p&rti~ular 

evening Mr Sar ten knew that Mr_ Benjar,tin was tr..e proposed 

' pu:::-chaser, subjec.t. to veterinP.ry inspect\or:.. Se did not 
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Benj iu had been introduced 

was in any way involved. 

The effect of that of course, was that Mr Sarten believed 

that thee would be no commission involved on the sale of 

the horse. because Mr Mollet, who had substantial 

association with the Sarten family and who presuma 

received some benefits from that association by way of the 

money he received from the depasturing of the Sarten 

horses, said he did not want any commisston. Mr Sarten 

therefore believed he was going to get the full :taoo,ooo 

and it may well be for that reason he agreed to sell .. 

One does not know whether he would have agreed to sell if 

he had thought that he was going to get only $90,000. 

It is clear. and was accGpted by counsel, that the listing 

that haJ been obtained by Mx: Larsen did not pC:!.>:rni t Mr 

r,arsen to conclude the sale of tlrn horse without further 

reference to Mr Sar:tcrn.. 'l'be document certainly did not 

appoint Mr Larsen to sell the horse on Mr Sarten's 

behalf. It appeared from the evidence that Mr Larsen 

gave, and f.i;-om what counsel have said to me, that any 

proposed sale• had to be referred to Mr Sarten for bis 

approval before it was concluded. 

In the result Mr Sar ten agreed 'to sell the hors0. A 

veterinary. inspect:i on 

satisfactory, and on 

was undertaken. 

16° March 1978 Mr 

That p.r.ov0,d 

s'arten s ignc~d ;1 
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contract for the sale of the horse which was forwar ea to 

Benja• in on 21 March. 

on 30 Ma.r:ch. 

Tlw 100,000 s du paid over 

On 15 

and 

horse. 

rch 

Benj 

Larsen had some contact with Mr Benjamin, 

n made no mention of l1is purchase of Uie 

called on 

It was not until 29 March 1978 that Mr Larsen 

Benjamin and then l0an1ed that Mr Benjamin 

had purchased the mare from f,Ir Sarten. 

Mr Larsen made a diary note theoretical on that day in 

whicl1 he wrote "H<, (Mr Bc,njarnin) admitted lying to rne 

about: private deal." Mr Larsen was not able to tell mH 

exactly what Mr Benjamin had said in that regard, nor did 

Mr Benjacin agree that he had admitted lying to Mr 

Larsen. I formed the impression that that note had been 

made at a time wrwn Mr Larsen was reconstruct events 

with the thought of litigation in mina. I do not know 

that it is impo1:tant, but to the extent th;,,t it was put 

forward as an indication that Mr Benjamin had misled Mr 

Larsen. I do not accept it. 

In any event, even if Mr Ben~amin did mislead rir,1: Larsen, 

unless he did so in conspir-':lcy with Mr Sa.rten, that would 

gi~e Mr Larsen no claim for commission against Mr 

)3arten. I have no hesitation in _ accepting on the 

evidence that , ,;1hatever Mr: Benjamin's. knowledge may have 

been, Mr Sarten certainl'y did not lrn~w th::1t j'-~r nenjamin 
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had any connection with Mr 1 rsen and did not know that 

Larsen was :i.:1 any way :i.nstrumEmtal in i about the 

sale of Dame Belle. 

In those circumstances I have to det rmine whether Mr 

Larsen has, on behalf of tl1G plaintiff, sufficient 

fulfilled his obliga t:i.on as an agent to have earned 

commiss:i.021. I accept that on the evidenct'!, and in 

particular the uncontr:adicted note of 2 Man::h 1978. the 

commission would be 10 percent, and I accept that that 10 

percent would be payable on the sale of the horse. I do 

not however, accept the submission made hy Mr Halford that 

the plaintiff through Mr Larsen, had to go to the lengths 

of actually completing the salG. Mr Halford based his 

submission _on the ase in the document of 2 March, 

"Should our company compl(~t.e a sale. 11 He submitted that 

that involved the agent in not only introducing the 

purchaser to the vendor, making it known to the purchaser 

that Dame Belle was for sale, obtain zrnthori ty from th.e 

pu:::-chaser to treat, submitting the offc~r to the vendor and 

conveyj_ng the acceptance o:[ that offer, but even 

collecting the funds and accounting for the proceeds. I 

would not hold that j_f an agent had gone to the lengths of 

subrnittj_ng an offer to a vendor which that vendor 

accepted, that the agent had not earned his commission, 

sinply because the·· vendor himself rang the purchaser and 

saic that th:e offer was acceptable, or that ''the vendor 

collected the funds and distributed the.proceeds. 
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'l'h,':! duty of an agent was set out clc~arly in the casE1 of 

1.ll:J:C_QJ:" _ ___{_EastbOfil..!!_§!_) Ltd &. Ors '\[ __ Cooper [ 19'11) AC 108. At 

P.124 Lord Russell of Killowen said : 

("l.) Commission contracts are subject to no 
peculiar rules or principles of their own; t.hG 
law which governs them is the law which govex:ns 
all contracts and all que,.;tions of agency. (2) 
No general rule can be laid down by which t.he 
rights of the agent or tho liability of the 
principal under commission contracts are to be 
determined. In each case these must depend upon 
the exact terms of the contract in question, and 
upon the true construction of those terms. And 
(3) contracts by wl1ich owners of property, 
desiring to dispose of it, put :it :in thG hands of 
agents on commission terms, are not (in default 
of specific provisions) contracts of ernployment 
in the ordinary meaning of those words. N~ 
obligation is imposed on the agent to do 
anything. The contracts are merely promises 
binding on the principal to pay a sum of money 
upon the h:.ppening of a specified event. which 
involves the rendering of some service by the 
agent." 

'I'hose it seems to me are the principl,os that. should be 

applied :in this case. 

In commission contracts for the sale of land of course, 

the contract must be in writing, and it is therefore 

easier tc determine what the exact terms of that contract 

m,"iy be. Many of the cases on agency commission concern 

the sale of · land. Principles and guidelines have been 

laid down in a number o_f cases. In particular in the 

c~rne of Latter v Parsons (1906) Vol 26 NZLR 645. 

CJ Saic1: 

"In my opinion, however, the authorities· show 
that if the commission agent undertakes to effect 
a sale for a commission he is· entitJed to his 
commission if he produces (1 purchaser wh9 enters 
into a proper contract of sale with ,the ver~dor, 

Stout 
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of the purchas r oposed, 
no cone lment or 

by the gent rega ding t e 
any material facts upon 

I do not say :i.n this pa ticuJ. r case that there s ny 

concealment Mr Larsen of material factors from Mr 

Sarten, but the fact of the matter is that wlrnn Mr Sarten 

was agreeing to sell, lll• c1ic1 not know that h<:1 would be 

expected to pay commission on the sale. 

The claim of the plaintiff, however in rny view, must fail 

upon a much more significant basis than that because it is 

clear that the agent nmGt make the sale. I would be 

prepared to hold that if Mr Benjamin had been persuaded by 

Mr Larsen to purcllas(i the marce, the plaintiff would have 

gone much further towardf:: earning a commission than it did. 

Mr Benjamin in the witness box on oath said before me, 

that he was influenced only to a very minor extent, if at 

all, by the approadies made to him by Mr Larsen. 'I'he 

matter that really decided Mr: Benjamin to purchase Dame 

Belle was his attendance at the Burley sale, and the price 

that Fox Belle Lr.ought. '!'here is no suggestion that Mr 

Larsen perscaded 1.JJr Benjcrn,in to go to that sale, nor was 

Mr Larsen involve~ 5n the discussion as a result of which 

Mr Benjamin and his partner, Mr Finlayson finally came to 

the conclusion they would make the offer of $100,000. 

I ac·cept as I have SA.id, that Mc Berija,min l:ne:w about the 

JJrice of *100 ~ 000 t)ir:ouqh Mr E,arsen, . but t. in my v:i.0w 
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is not goiu1 far enough. The I.aw on the Ga,:ning of: 

commission is set out succinctly in Fridman on The_Law_of 

"Even if it has been expressly or impliedly 
agreed by the principal that he will pay 
remuneration, his duty to pay r·enrnneration only 
arises where the agent has earned it. This will 
occur on::.y when th<:: agent has been the direct, 
effective, or efficient cause of the event uPon 
the occurrence which the principal has agreed-to 
pay the a9ent remunc;ration. So the agent must 
show not only that he has acl·ievr:d what he was 
employed to bring about, but also that his acts 
were not merely incidental to that result, but 
were essential to its happening. This, like all 
issues of causation is ultimately a question of 
fact, though certain legal principles emerg·e from 
the cases.," 

Again in the case of Green v B~rtlett guoted in Fridman at 

P.117, Erle CJ said: 

really 
he is 

sale 

"If the. relation of buyer and seller is 
brought about by the act of the agent 
entitled to commi ss iori al though the actua1 
has not been effected by him." 

I do not consider that the relationship of buyer and 

seller was really brought about by the act of the agent. 

If tl1e contract of agency had been framed differently as 

in many ca3es in relation to the sale of land it is, th.fl 

situation might be different. If for example the 

co:mmission cc:::tract had been tha.t commission was payable 

on the b1troduc-..: ion of a purchaser who eventually 

purchased, the situation might be different. particularly 

if Mr Lars•:'!n had tol<l Mr Sarten that he was dealing with 

Mr.Benjamin. IJ1 this particular case however· in my view, 

th!} eff.ect _that 'Mt: T,:>rse11 1 S actions had did not go far 

enough tc mean that he was fully and substantially 

responsible for the ~~:e. 
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1,•or those reasons theri~fore, claim is clismisf;cd with 

costs on the Hi Cou t scale on the 1 

disbursements and witn~ss 

Registrar. 

es as fixed t 

I do not allow costs on the motion granting leave to the 

plaintiff to continue the action gainst the execctors of 

the defendant, because it is not a matter that was in 

way wi thj n the c :mtrol of the plaintiff. The dE;fendant 

was not put to any substantial expense in tha regard; he 

simply consented. 

I allow :he defendants a tot,d of 5 for discovc0ry and 

inspection. It was appa.rently necerrnary to move for an 

order for inspection of the diary and I allow costs of $25 

on that, having regard to .the fact I have alr allor.rnd 

costs on discovery and inspection. 

There was a motion for an order to strike cut the 

plaintiff's claim which did not procc1ed. with affidavits 

filed on both sides. An order was made by consent 

dismissing. r will allow costs of $50 on that motion ln 

favour of th~ defendint. 

P.G. Hil1yer ,J 

Solicitors: 

l:iassall O'Neill Allen & Par'ker for plaintiff 
~icholson Gribbin & Co for defendant · 




