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This is an appeal against conviction on a charge of 

careless driving and is a rather unusual case. The factual 

backgrou~d was set out with clarity in the very helpful points 

en appeal prepared and filed by Mr McNaughton. In summary, 

a Mr  Smith contended that on 18 April 1983 as 

he was driving from '!'aumarunui to Turangi, a truck crossed the 

r.'entre line of the roadway and struck the front of his car 

c,, 1sing damage to the front and right hand side. He alleged 

tl:lnt the truck did not si;op following the accident; that he 

fo)llowed it to Taumarunui where he observed it make a "three 

tmm", during the course of which Mr Smith described 

de'bris fall from the side of the truck which he 

identified! as having come from his motor vehicle. He alleged 
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that the driver of the truck said "you prove it was me"; 

second:.y, "Alright, alright, you prove it was ;my fau;tt" and 

thirdly a staterr.ent to the effr~ct that Mr Smith was too 

fast, driving on the wrong side of the road am.I could r:1ot 

prove anything. 

The appellant admitted passing a cream colour,u:: 

Cortina travelling up the hill in the vicinity of the 

where the accident occurred. He denied that he was invohed 

in any collision; he denied that debris from the Cortina c:c;ar 

had fallen from his truck and denied that he made the stateiments 

testified to by ~r Smith. The appellant maintained that he was 

on the correct side of the roadway at all material times. 

Evidence was given by a Traffic Officer as to an 

interview with the appellant and an inspection of the truck 

as a result of which no visible of damage were found. 

The appellant's father also gave evidence that he had examtned 

the trt.:ck driven by the appellant ,d"lich was undamaged, contained 

no marks or scratches or foreign and in his view, the 

vehicle had not been involved in a collision. 

The learned District Court Judge found that an accident 

had occurred, but he was not prepared to find that it was 

proved beyond reasonable doubt that the appellant was awi,··e of · 

the accident. In arriving at this finding, he expressea himself 

in such a manner as to indicate that he considered it /Ii::-obable 

the appellant was aware, but was left with a 1:1:,::asonahlia doubt. 
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On that basis, he dismissed those informations whtich related 

to failing to stop. This left him with a chartqe of ess 

driving. The learned District Court Judge stat,ed that he was 

satisfied that the accident occurred on the appellant' 

incorrect side of the road and that the accident was aE. t·.h.e 

result of carelessness on tI'1e part of the appellant. HEo 

therefore convicte::1 the appellant. Having regard to the 

circumstances, he did not impose disqualification but 

imposed a fine of $250 and ordered the appellant to pay Co'lrt 

costs of $20 and witnesses expenses of $67.20. He was als0 

ordered t0 re-sit his driver's licence. 

Mr McNaughton made as his primary submission, a 

contention that the learned District Court Judge had made a 

finding as to credibility between the! appellant and Mr Smi til:,, 

but gave no reas0ns for acceptinq the evidence of one and 

rejecting the evidence 0f the other. He contended that on the 

basis of that line 0f cases of which Connell v. Auckland Cit!.y 

Council (1977) 1 N.Z.L.R. 630 is representative, the convicti::ion 

could not stanc. because no reasons were given for the concl1n.sion 

to which the learned District Court Judge came. The decisli~n 

in Connell has been overtaken by the decision of the Court of 

Appeal in R. v. Awatere (1982) 1 ~.Z.L.R. 644. The Couri. 

Appeal in that case emphasised the desirability of reascms 

being g::.ven for particular conclusions but held that HBre was 

n0 general and inflexible 0bliqati0n that reas0ns =must lbe ~iven. 
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In the case of R. v. MacPherson (1982) l N.Z.L.R. 650, 

Somers J. suggested it to be a desirable practuce for a Judge 

to say why he preferred the evidence of one witness to that of 

another and that in its absence t~he finding might·. be infirm 

on appeal. However, the other two members of the Court 

preferred to accept what they stated as beinq the tess strict 

view set out in R. v. Awatere ( supra} ,. In this c,rn,:'!, the 

learned District Court ,Judge has not c:ri ven the reason ,,..,hy he 

preferred the evidence of Mr Smith to that of the ·.,wpellant, 

but I do not think that this vitiates his decision havi.ng 

regar::l. to the circumstances and reading the whole of his 

decision ,rnd I do not think the ap,:,,ell.ant is entitled to 

succeed on this ground. 

Mr Mc:'.'1aughton drew attention to the fact that 

the learned District Court Judqe was not prepared to say that 

one person had told lies on oath alt:houcrh there were two 

conflicting stories. He submitted that in the absence of such 

a finding, he has not really deteu,dined the dispute between the 

two points of view and that the co1nriction cannot therefore stand. 

'fhe comment made by the learned Dist:.rict Court ,Tudqe needs to 

be considered in context. It occurs in that part of his decision 

where r.e considers whether or not the appellant was e 1;;1re that 

a collision had occurred. He does not specifically ~ake such 

a statement in relation to the careless driving ch,, rg1.'!. I think 

it is important to remember that the learned Disb:·ict Court 

Judge had earlier in the case given a decision on thi:" submission 
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of no case to answer and had incorporated this in final 

decision in order to avoid repetition. 2\. findii:,g that j_ t had 

not been proved beyond reasonable doubt that the appellant , . .,as 

not at.1are an accident had occurn':!d, is not in con"tlict 1,rith a 

conclusion that the appellant had been guilty of carelasa driving. 

The reference to the telling of lies related to the awaren,ess of 

the appellant of the occurrence of accident and in particular 

to the alleged statements made by him during the confronb.tti on 

with Hr Smith. ':'he conclusion witli, to this aspect o 

the matter does not necessarily have ~ny bearing on his 

conclusion relating to careless driving. on that, he was 

confronted by an account given by J!cr Smith and an account given 

by the appellar:t. Having concludecz !that an accident occurred and 

acce1Jting Mr Smith's evidence as ta the position on the roadway 

at whi:::h c:he vehicles were when the collision occurred, he was 

entitled to come to the conclusion he did. 

In the end, this is a question of credibility and 

one to which the learned District Court Judge was entitled to 

come having see:,. and assessed the witnesses and having listened! 

to the evidence adduced. I do not think that his comments as t:o 

lies ir: connection with a different charge, affect his 

conclusion on the careless driving, nor do I think that hav~~g 

regard to the principles expressed in~- v. 2\watere, that frir,; 

failure to give reasons for accepting the account er/ ~r Srn.i"th 
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in relation to careless driving rather than that of the 

appellant, is a cause for allowing the appea:i. .. 

The appeal will therefore be dismissed. 
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