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(ORAL) JUDGMENT OF V7\UTIIm, ,J • 

I ' 

This is an appeal brought to this 

decision of District Court Junge ,J.W. Dalmer, ,Esq., 

District Court at Hawera given on 30 September, 1983 

ings in which the appellants were t!1e defendants and 

ent was the plaintiff. The decision was given in,r1pspect.of' 

action brought by the respondent 

$10,119.78 alleged to be due and 

in which he ,claimeo. the sum .. of 
t.' l ;11 ":·d :.'!~ I( 1 ) \ ,';6C' ;', 

payable to him by the app~l~a 
,. 

in respect of obligations on their part arising' out of a 
'., I J 

milking agreement between the parties. ',,' 
\1, ,,11,l! I l 

The claim was advanced under three heads, 

one, a claim in respect of certain dairy 

ent to the appellants, secondly, a claim in respect of tllej 
of the sale of certain stock and, thirdly, a claim in r~s;.Jct·of 

2,11· 
', :,<,, ' 
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electric power costs. In the District Court ,the r 

succeeded to the extent of $8,801.28 and judgment 

for that sum together with interest thereon dompu 

1 December, 1980 to the date of judgment. 

In the points setting 

of appeal to this Court it is made 

confined to certain aspects only of the jur!g;ment and 

are as to the claim in respect of the stock sold, first, as 
i I 

to the number for which an allowance w9s made, 

basis of computation of the respondent's share 

realised and, thirdly, the award of interest. 

Before I deal with the specific matters in 
I I 'I,'',, 

of which the appeal is thus advanced it is first necessa3;y ,t.h 

I should advert to the fact that twice in 

summary of the points on appeal furnished to, this 

accordance with the prescribed practice, there,,, i~ 
'11! 

to alleged bias on the part of the District Oourt 

first reference is worded "The appellants further 

-----the-Bi-s-trict Court Judge was biased in favour of the 

The second, "The appellants allege that the District 

J:idge was biased in favour of the respondent in the 

for herd replacement". In each case the statements so 

are followed by specific reference to findings of fact 

in the course of the judgment as given in the District 

record of which of course is before me. 

ence to the finding "the parties orally 

(including bull calves) other than those required for .,.hEl~d 

maintenance (20%) would be held and the nett proceea~I;i'. 
1 

' :t:,/~,i)'.;$! 
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'",), 

sale di vic2ed equally". !Is regards the second,, statement what 

is said in counsel's written submissions is, "The appellants 

ll'Cl':Te··t-hat: the District Court ,Judge accepted the unsubstant--·-,·--· 

iated evidence that the ~ppellants were entitled to 18 heifers 

under the ~erd re~lacement provisions wher~as in the appellants' 
'· 

written submissions to the Lower Court the submission maintained 

that 34 heifers were applicable unaer the provisions of herd 

replacement." 

I make particular reference to these matters 

because of the qrave responsibility which clearly rests upon 

counsel who advances a personal attack upon a judicial officer 

on the qroun"l that hP. qave a jud']ment which was influenced by 

bias. The matters to which r~Ference is made in the submissions 

rmd the pi1ssa9es in thr. -\ 11·1 rrment re fer red to are, I find, 

simply references to fin~inqs of fact ~aae by the ~udge on the 

hasis of the evidence. Ile h;,is clearly, as he makes it plain 

in the course of the judqment, oreferred the evidence of the 

resnondei1t to that of the nppel~ant 11r Thurman in a number of 
' 

res,·iects. This, of course, as ~Ir llenc1crson l"lefore me today 

freely acknowledqes, ,is sop,ethin<J that thE, ,Twlqc was obviously 
I , ,,'' ' '1 

entitled to do and indeed so~ethinq which he was doing 1n f~l-

fil~ent nf an important cart nf his ordinary fµnctions. 
,, ,! 

Mr 

rrenderson was unable to out: before !'1e i1n'! r1Rtters of fact what­

eve- which woulc1 serve to justify f:J1e j nclnsio~ of reference to 

bias on the p;:irt of the District Court ,Ttir1rrc ;rnr7 i.t is therefore, 

T consider, very reqrett;:ible indeed tlv1t str1t,emerit:s,,of this kind 
,l j, 

should hRve bee11 111,,rle a11cl i ncl11ded :in ~1 <loc11111~n't formiliq 'prirt of 

the records of this Court. '1r Henderson, howP.ver, has rriven 
'I 

thir,; Co11rt an undertakinq that Ile wi]] ·)cr;;o11al':l,Y ten-d!lr an 
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apology to the District Court ~ur!qe concerned an1 this apology, 

T ti1ink, should clearly inc]nde c1 specific retraction of the 

statements mane on the basis that no evidence ~1atever was 

advanced to justify their having been made. 

advnn:-::er]. 

I proceec'l then to consiner the specific points 

I deal with the second ~oint first, i.e. that as 

to ::he basis upon which the proceerls of the sale of stock should 

have been divided for the purµose of ascertnininq the amount 

payable to the respon~ent. The passane which I have earlier 

' 1-_ru::,terl From the jur'lqment oivcs ;i_n inrljci1ti0n of the matter 

here ~n~er c0nsideration. The situation as the jud~ment shows 

was t':1at initially thn parties were nroccec1incr unrler the basis 

of a share~ilkinq agreement for the use bv the sharemilker of a 

smaller area of land. The secon~ aqrcement entered into between 

then, under whic!1 the present clain ar1.i"e1:;, was dat_ed 21 ,July, 

1978 affected an additional are~ of lancl of 3~.S5ha and because 

, - i ·" 
of the availability of this additional area the provision ~ith 

regard to the sale of stnck reared on the orop~rtf was changed 

and Clause lO(a) nf the now aoreement tn ~1ich re~erence is made 

in the julqment was incor)Orated because the intention from this 

time on ,vas tl1at after the ns11rtl !'rescribed proportion of 20 

of the calves in any particulzir sen,;on ll;i(l been tnken 'out as 

re=ained for renlacement nurpnses others would 

reared nn the property and sol~ as bee( cattle. 

respect of t·1ese latter stock that the claim 

ants "It the '1earinq ender1v01ired to coqten,1 tlv1t 

en::it:,ernent not simply tn the 50\~ sr>,ffC' to uhich 

;I !' 

selecteil and 

It was in 
'I 

The appell­

had an 

the clause in 

question referred but to a further allnwance in respect of work 

which had bee:1 do•1e b? them ontsi,~e !:he scope of the ordinary 
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share~ilkinq a~reement. ilr llen-:1erson 1:, lay concecled that 

" ' ' ~ 
although this oral a~ranqement was advanced at the h~aring 

,,,/, 

there was in fact no speci fie evidence which he, could point 

to upon which the conclndinq of an agreement providing such a 

bas::..s of division could he suhstantL,ted. The ,Tudqe deals with 

this matter in the course of his julqment and says: 

"I do not aqree with this approach. 1t not·' ,. 
in accordance with the n rr m1crer1nn t nerrot ia tecl 
by the parties and recorded in their written 
aqree~ent. I think the term (nett proce~ds) 
means the orice receivecl at nuction or on sale 1 

lf"!ss direct expenses such as t1dvertisinci:~,.' •".), 
cartage an~ auctioneers commission." 

This is a finrli7cr of f'tct 1•1 tlir.h is ,,ttn ·ked in thj s appeal. 

my view, on t:1e evj rlenct" before the r:o\• '- there y,·zis clearly a 

proncr basis in the evidence for snr.h Finding an~ the Judge 

w,,s e1'titlell "'.:o reject the alternative '•F1sis which was put 

In 

fon,il rrl. T::1 relntion to u 0uestion of fact snch ,1s this it is 

neces,;ary to hear in rnin<'l of course the i,osi tion in which this 

Court stnn<1s in dealinq with ;,n npneal i'lnvr.1nced i1S re<Jards the 

finrlin0s of ~ac~ in the District Court. The situi'ltion was made 

l W'!ry cle,'lr in the j 1y'!qment of the Presirlent in the decision- of 

the Conrt of Appeal in Kenny v. Fenton (1971) NZLR l at p.11 

where it is said: 

"There is no doubt that from time to time their 
Lordships in the l!01.1se of Lords 11ave thouqht it 
rirJht to Wi1rn Co11rts 0 f Al,:)eal of the r!ani:rer of 
pre&err~n~ the view they form nn a reading of the 
record to tlw oninion of the ,Tu"lqe who heard and 
saw the case de~elop and had the opportunity denied 
to them of j udrdnq the ,mrth of the ornl evidence 

the witnesse"• 1n particular there may 
be cited the often 0uoted dictu~ of I~rd Sumner 
in r;s Hontestroom v. ss· Durham Castle (lQ::?7) AC 37, 
17 wher,2 t17;,t lei1rned ,1urlqe, in s:-Jer1.J· inr; of this 

mr1. t ter, sa. ic1: 

'1f his esti~ate of the ~nn for~s nny substantial 
part of his re,,sons 1 for his judqment the trial 
,
7 tY:ige' s conclusions of fact phoulG1, ·:is r., l/nder'i .... 
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s.ta11d the decisions, be lr•t nlone •.•• We '.rpust, 
in order to reverse, not merelv en€~rtai~ ~oubts 
whether the decision below is ~i~ht but b~ con­
vinced that it is wrong.'" 

strongly 'li r~gards the second 

point advanced. A perusal of the evidence shows that there 

were inconsistent statements made in the course of the evidence 

by the i1pnel lant Mr 'I'hurman as to the number of cows being 

milked i1t the start of the season upon the basis nf which the 

20% figure th'lt r have referred to i1bove would of course require 

to be calculated. T.t is not necessary for me to refer in detail 

to the inconsistencies. They were referred to in the argument. 

Elsewhere in his jur1gment the Ju"lge m,H1e reference to his being 

dissi'ltisfied with aspects of the evidence of the appellant Mr 

Thurmi1n and he makes the statement that he did not impress him 

as a witness. This is not really surprising in view of the con-

flidts to which T. have briefly i1dverterl. In any event, this is 

nnother qu1cstinn oF fnct. The ,Turlge proceeded upon' the basis 

of the resoon~ent's evi~ence as to the number of cows being 

r1il'.<ed at the relevnnt time an<1 ,calculated the; number which 

the apoellants were entitled to xetain for replacement purposes 

in accordar:ce with the respondent's ficrure of r1pµroximately 90 

milkina COFS in thn last sr:eacion .' This 

fac= on which he was fully entitled tn 

That ooint also accordinqly cannot be 

nny validity. 

was crearlv a matter of 
• ' '1 

>rocecd in this way; 

•by me as having 

The final matter is the 0uestion of interest. 

!Jere the f:: rst point raised is t11at the:, ,Tudae,, is,.s;uqgested, 

"misdirected himself" in allowinq int0rest Fr~r1
1 

1 Oece~be~, 1980 

and it is' pointer! ont that the Bction 'cF\S nnt c9mrrienced until 
'I 

''.1, 
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l December, 1981 It seems to hhve heen assu~ed solely on the 

basis of the coincidence in the month and the day of the month 
! 

Uiat the .Judge intended to allow intere;st from the •?c.d:e wp~~ the 

proceedinqs were comr1enced but inadvertently failed to so.~., 

' i'i':'1en the jur1qment is ex;,mined however, it is patently cle.ar 

th'lt this is not the position at all. Tn th0. ,judgment it is 

s:iid: 

"Tte Plaintiff has been kept out of his money for 
a lonq time <-1n<'l the De fenda~1 ts have had the ·u~e 
of t'1at money. J think this is an apt:ir'opriate'' 
case to ,•n•n:ird interest which will rur,i at the rate 
of 11% from l December 1980, at vrhich time this 
matter should have been resolved ••• " , , 

:;,, •".), 

,, ' 
Hhen the evidence is looked nt it is plain tlrnt the Judge here 

had in mind the fact thnt the clair1 had been formulated some 

t::.f",c before this i'lnd of course, ar; r1r lfcmderson c1cknowledqes, 

tte section in question, viz., s.G2B of the District Courts 

l\ct 10A 7 r1s inserted by s.1 (1) (:1) of the District Courts 

7\rren,1mr>n'" "r.t lqq~ specifically e!"l])O'l•'ers the Distr.ict Court 

to allow interest for the whnle or any part of the period 

between the date when the cause of action arose and the date 

of judqrnen::. 

The second ooint raised is that there was no prayer 

Fer relief in the statement of claim in the action specifically 

referrinn to a claim for interest and as it was put "no pleadings 

as to hardshin or other facts related to the question of interest.• 

~ith ~enard to the latter point, it is not, so far as I am aware, 

th :Jr,7ctice to inc1 mle any '.rnch s~)ec:i fie pleadincJs as to matters 

of fact of this kind i'\S these ~atters would ordinarily arise from 

the facts of the case itself. 
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, l· 

As tn the 0uestion of the omission of the specific 

----t'rrayer·;·--i:here is, as 11r llenderson ;icknowlednes, authority to ---···---· 

show that in~erest may be allowed notwithstanding the fact that 

there is no snecific prayer in the statement of claim. 

The appeal accordingly in my view cannot be sub­

stantiated on any of the grounds advanced an~ it is dismissed 

accnrdinglJ. The respondent is entitled to costs in respect 

of this anneal an~ I allow these at the sum of $175. 

( --- r~·)· ... 
" h. I . . . ~-vv\i / 
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