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,"\Hearing: 2 reoberr -584

IN THE HIGH COURT OF NEW ZEALAND M 304/84
HAMILTON REGISTRY

BETWEEN GRAHAM MATTHEW DIVETT

Appellant
AND POLICE
Respondent
Counsel: ¥r Connell for azpellant EIEEERES RV S U E RS

Mr Morgan for respondert

Judgment: 2 October 1984

ORAL JUDGMENT OF HILLYER J

This is an appeal against a conviction e:ntered by District
Court Judc Gr-een in -he District Court at Hamilton oa 15 July

1964. "he appellant was convicted on one charge of having
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sexeigion ¢ class C co-rrclled drug, namely cannabis
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vae & 4 .erncelé LC L sont.s imprisconmmsnt, but

there %= nc appe:. against the senzence.

-

The Ze- :s as revealed by the evicdence were that on 21 May.
appeilant was one ~f haif 7 dom=~2n people present at a house

a- 4. Boundary Road, Hami®:w.ir They were sitting around a
r-om watching television when ~he police raided the premises.
fvidence was given by the officer in charge of the Police,
Detective Sergeant Joyce, that as he entered the premises there
was a diran immediately on his left, and seated on the divan

were the appellant and a female person. He said :

"Upon entering I noticed Mr Divett place his hand
immediately benina his baclk, that was his right hand,

as though he was concealing something. I did not see
what he had in his hand. ... Very shortly thereafter I
inspe~ted the divan particularly in the area in which

Mr .Divett w=2s seated. I located a small clear plastic
bag which contai.ed green vegetation which in my experience
as a drug investigating ¢ztective I had good reason to
velieve was the class C controlled drug, cannabis plant.
No=ning was iound immedia:-ely behind Mr Divett but to his
imrediate left was this piastic oag of vegetation."
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The learned District Court Judge clearly found that the
appellant had had that plastic bag in his possession, and going
on to find that the plastic bag contained cannabis, convicted

the appellant.

Before me Mr Connell has challenged the finding that the
appellant had the plestic bag in his possession. The District
Court Judge also found that tae appellant knew that the
substance which was in the plastic bag was cannabis, and that
finding was not challenged by Mr Connell. He pointed however
to the two cases of Police v Rowles (1974) 2 NZLR.756, 758 and

Police v Emirali (1976) 1 NZLR 286,288 to support his submission

that to prove unlawful possession it is necessary to prove
first that the substance was in the physical custody of the
appellant and secondly that that possession was with guilty
knowledge. It is the first of those ingredients which

Mr Connell submitted was not established.

He submitted that an inference which was open to the District

Court Judge was that the appellant was attempting to stand \

at the time, and had put his hand behind him for that purpose.

I do not accept that submission for two reasons. First a

person attempting to stand would not put his hand immediately {
behind him for the purpose of assisting himself to rise.

Secondly, Detective Sergeant Joyce said:

"My very first recollection of Mr Divett upon my
entry was his being seated and attempting to conceal
something behind his back. He was not at that stage
in the process of attempting to stand."
Mr Connell however, went on to point out that the plastic bag
was not found immediately behind the appellant, it was found

a short distance to his left.

The plastic bag, it was clear, belonged to a Mr McClure who |
was present at the time, and who admitted that it was his,
and who indeed was charged with and pleaded guilty and was !
convicted of having the cannabis. It is clear from the
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evidence that at some stage in the evening, shortly before the
police entered, Mr McClure had peen seated toO the appellant's
left. It is possible therefore that the plastic bag was found
in the position that it was through it peing left there, or put
there by Mr McClure.

The detzactive was quite clear in his evidence that the appellant
put his hand directly pehind him. He said that the hand was
his right hand. For the plastic pag then to pe found tO the
1eft of the place where the appellant was sitting, does not in
my view 1ead to the inference that when the appellant put his
hand behind him, he was putting the bag in the position in which it
was found. If the bag had been found directly pehind him, then
there would have been justification for the finding made by the
pistrict Court Judge, but the fact that it was in a position
other than the position in which the detective said he saw the
appellant put his hand, coupled with the fact that the owner of
the bag was sitting in that position, leaves open an inference
that the plastic pag had been left there by the owner, and not

piraced tiese Ly the appellznt.

This of course being a criminal charge where two inferences are
open, the one most favourable to the accused must be taken.
In those circumstances there 1is o proof that the appellant

had possession of the plastic hag and therefore of the cannabis
inside it.

The second point raised by Mr connell which I deal with for the
sake of completeness, although the £inding I have made is

sufficient to dispose of the appeal, was that there was no
proof that the substance in the plastic bag was cannabis.

In support of the allegation that it was, the prosecution put
forward three matters, first a certificate from the Department

of Scientific and Industrial Research saying that it was; secondly
the statement already\referred to from Detective Sergeant Joyce:
thirdly the statement made by Mr McClure that it was his

cannabis and that it was cannabis.
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The recent decision of the Court of Appeal in the case of
rolice v Ramzan CA 93/84 Judgment delivered 16 August 1984, is
sufficient to prohibit the use of the certificate as evidence,

in that the certificate is merely signed "Susan Louise Nolan,

Analyst". The certificate of course is on headed notepaper
"DSIR Government Analyst" etc. but the Misuse of Drugs Act 1975
provides in S.31(2) in effect that the certificate must purport
to be signed by the Dominion Analyst or a Government Analyst, or
an officer of the Departmént of Scientific and Industrial Research
authorised in that behalf by the Dominion Analyst or Government
Analyst, either generally or in any particular case. There 1is
no allegation that Susan Louise Nolan was the Dominion Analyst

or the Government Analyst, and although it might be inferred that
she was an officer of the DSIR, it is not stated that she was
authorised in that regard by the Dominion Analyst or a Government
Analyst. The certificate therefore, on the basis of Ramzan's

case is not admissible to establish that the substance was cannabis.

The Detective said that he had good reason to believe the substance
was a ~lass 7 controlled drne Ua Aid ~nt sav tha+t he 4id helieve
it, nor did he in my view sufficiently qualify himself. He

oimply said from his experience as a drug investigating detective
he had "good reason to believe". I would not accept that the

detective was qualified to, or did give evidence that the
substance was cannabis.

Finally the statement made by Mr McClure that the substance

was cannabis is a statement made by a person who did not qualify
himself by saying that he had long experience of cannabis, and
was able to identify cannabis. Both Mr Morgan and I have a
recollection of a case in which it was held that the mere
statement by a person that he had cannabis in his possession was
not sufficient to establish that he did, unless he qualified
himself as an expert in that regard. In the time available the
case has not been located, but I have the clear recollection of
it, and that’ in my view would be sufficient to render the evidence

of Mr McClure insufficient to establish that the substance was
cannabis.
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that the appellant

ever, that I earlier gave,
n his possession,

had the plastic bag i
discharged.

For the reason how

was not established to have

the appeal 1is allowed and the appellant will be

1 do not allow costs.

P.G. Hillyer J

Solicitors:
O'Neill Allen & Co for appellant

Crown Law office for respondent
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