
' IN THE HIGH COUR'I' OF NEW ZEALAND 
11.UCKLAND REGISTRY 

M.No.1310/83 

Hearing: 

Counsel: 

,Tudgment: 

BETWEEN J 
-o~f~A_u_c~k~lai1cl, 

TO'r'l'Y 

Graphic Artist 

Appellant 

AND J 'l'OTTY of 
Puhoi, Music:j.an 

Respondent 

23rd and 25th May, i984. 

R.J. Asher for .1\ppellant. 
H.K. Gladwell for Respondent. 

25 May, 1984. 

(ORAL} JUDGMENT OF VAUTIER, J. 

X 

·-,i~ 
'?~ 

I :' 
_C_o_u_r_t_· _a_t __ N_o_r-.t-~-1 h_:_:_o_:_:_:_:_. v_:_:_p_:_:_1_2_. :-r-. ~--'\.-:_g_:_· s-~--:-d-.:-~:-1_:_:_t_b_:_f_· J_:_:_:_e_F_:_1~-:-~-y----! 
Kendall, Esq., The judgment was one given in respect of an 

application by the appellant seeking orders for division of 

matrimonial property in terms of the Matrimonial Property Act 

1976 or, alternat~.vely, for an order in terms of s.182 of th'?. 

Family Proceeding,s Act 1980 for the variation of the terms of 

an c:.greerncnt entered.into between th~ appellant and the 

respondent on 2 9 July, 1_9 7 4 • In order to be able to proceed 

with the first-:nent::.or..ed application the appellant was, of 

course, obliged to shew ::na-::. the circumstances did not bring 

the matter within '!:.he terr:,s of s ~ 57 (5) of the Matrimonial 

Property Act. 1976. 'l'hat. subsection provides: 
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•~Nothing in this Act shall affect the validity 
of any agreement entered into before the 
commencement of this Act by way of settlement 
of any question that has arisen in relation to 
matrimonial property and every such: agreement 
shall have effect as if this Act had not been 
passed." 

The Judge, in the judgment referred to, reached 

the conclusion that the agreement was by way of settlement of 

a question in relation to matrimonial property uithin the 

meaning of those words as used in the section and accordingly 

the appellant was in his view limited to her application to 

the relief provided for in terms of s.182 of the Family 

Proceedings Act 1980. 

Mr Asher on behalf of the appellant does not seek 

to contend that this conclusion reached by the Judge was erron-

eous and the appeal, therefore, is concerned solely with the 

refusal of the Judge to make any order for the variation of the 

agreement entered into between the parties. The matter was the 

subject of lengthy evidence in the Family Court as shown by the 

volume of the recorded evidence and I adopt gratefully the 

.succinct summary of the events leading up to the execution 

of the agreement as these are set forth in.the judgment: 

"The parties we:i;-e married on 1961 and had 
two children 'l' Totty born on 
1962 and S _ Totty born on 1964. 
The parties commenced their married life in Christ­
church where they resided in a home which had been 
purchased by the Respondent prior to marriage. 'l'hat 
home was sold in 1963 when the parties purchased the 
home of the Applicant's mother. In 1968 the parties 
moved to Auckland and purchased a property at 
'l'akapuna., with the assistance of financial help 
f1.·om the Respondent's parents which was later 
gifted to them. 

In 1972 the parties sold the property at Takapuna 
and purchased a 10 acre block at Puhoi. That 
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'property had an old house on it and the purchase 
price was $10,500.00. In 1973 the parties won a 
ballot ~ith the Northern Building Society as a 
result of which they took up an interest free 
loan of $20,570.00 and $5,000.00 in cash. The 
cash was used on living expenses and towards the 
purchase of a motor vehicle whilst the $20,000.00 
mortgage advar..ce was used towards the cost of 
erecting a 1600 sq ft studio on the property 
and carrying out improvements to the old house, 
notably the reroofing of the house and going 
some way towards the renovation o:!: the int;erior. 

In July 1974 the parties separated. At that 
time although the old house on the property had 
been reroofed, little had been done towards 
improving the interior whilst the .studio had 
been built to the stage of being a shell with 
roof, framework and flooring and some windows 
installed. 

Upon separating the parties entered into an 
agreement the effect of which was to vest in 
the Respondent sole ownership of the Puhoi 

·propert~7 and there was an unequal di vision 
of chattels between the parties. As part of 
the work of carrying out improvements and 
developing the Puhoi property the parties 
had acquired a large number of antiques and 
old chattels with a view to incorporating 
these into both the renovation of the old 
house and the construction of the studio. 

Subsequent to the parties separatir:q, the 
Respondent has continued to live at the Puhoi 
property. He hc1.s continued with the improve­
ments to the old house and with furtr1er con­
struction of the studio. The land has been 
subdivided into three lots; a vacr.i.nt piGce 
of land has been sold, the studio ha8 been 
removed from being adjacent to thP. old house 
on one of the sub-divided lots and has been 
shifted to a third lot of land, th2 intention 
being that t.he Respondent would continue with 
the development of the studio on that piece 
of land so that it would eventcially beco1t,e 
his own home. The remaining lot of land with 
the old house on it has been sold. 

When the Applicant became aware that the 
Respondent was sub-dividing the land sh:':! 
.commenced these proceeding.s in April 1982." 

Mr Asher for the appellant accepted t~1e foregoing 

as an accurate summary of the facts except fc,r t:he point that 

the home purchased in the year 1963 was not, he said, that of 
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the applicant's mother but ,ms one purchased with the aid of 

financial assistance £ram her. 

It is convenient. to refer at this point also to 

certain further events which have occurred subsequent to the 

execution of the agreement. The situation which arose sub­

sequently with regard to the childrei1 was that instead of 

remaining with the respondent as was contemplated by the 

terms of the agreement the elder child in 1976 went to live 

with the appellant and had remained with her right u9 to the 

time of the hearing of the proceedings in the Family Court. 

The young:er chil,d remained with the respondent until 1979 

when he too went to live with his mother although, as is 

mentioned in the judgment, he, 'in 1982, returned to live with 

the respondent for a while. The children were each aged about 

15 at the time when they made the change from living with their 

fathe~ the respondent to going to reside with the appellant. 

It is necessary to set out again the terms of the 

deed entered into by the parties at the ti;n8 when they separat­

ed in July 1974: 

"THIS DEED made this 29th day of .:.ruly 1971 
BETWEEN J , TO'rTYof i?uhoi Printe:;:-
(hereinafter referred to as "the husband") 
of the one part AND J: TOT'I'Y of 
Auckland Artist (hereinafter n~ferred to as 
"the wife") of the other part WHEREAS unhappy 
differences have arisen between t!1e husband 
and the wife and they have accordingly agreed 
to live separate from each other hencef0r~h 
upon the terms hereinafter set _fo:i:-th 

NOW THEREFORE ·rHIS DEED WI'rNESSE~I:H THAT it is 
mutually agreed as follc;iwi': 

1. '11 HE wife shall and :may at all times hereafter 
notwithstanding her coverature live separate and 
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a.part from the husband as if she were unmarried 
and shall hen.ceforth be free from the control and 
authority of the husband and may reside in such 
place or places and i.n such manner whether in 
business or out of business as she shall think 
fit. 

2. NEITHER the husband nor the wife shall nor 
will at any time hereafter require the other of 
them to live with him or her not institute any 
legal proceedings to take any steps whatsoever 
for any maintenance order separation of decree 
for restitution of conjugal rights nor molest 
or interfere with the other of them in her or 
his manner of living or otherwise. 

3. THE husband shall properly maintain and care 
for the two children of the marriage and in con­
sideration thereof shall be entitled to sole 
occupation and ownership of the parties' joint 
property at Puhoi, namely those pieces of land 
CONTAINING FIRSTLY 1 ACRE 3 ROODS 14 PERCHES 
(1: 3: 14) more or less being Lot 1 on Deposited 
Plan 60308 and being part of Allotment 2 of the 
Parish of Puhoi being all the land comprised 
and described in Certificate of Title 21B/466 
(North Auckland Registry) AND SECONDLY 8 ACRES 
3 ROODS (8: 3: 00) more or less being Sections 
1 and 2 of the Suburbs of Puhoi being all the 
land comprised and described in Certificate of 
Title 20D/722 (North Auckland Registry). The 
wife. will execute a Transfer of such pieces of 
land to the husband pursuant hereto anct the 
husband shall thenceforth assume full obligat­
ion for all mortgage payments, rates or other 
liabilities arising from such property and will 
save harmless and keep indemnified th-:! wife and 
her estate in respect thereof. 'l'he parties 
hereby acknowledge that the division of all 
other assets owned jointly by them has been 
agreed upon between them and that eacl: of them 
will carry out his or her·part of such a9rcernent. 

4. IF the parties hereto shall at any ·time 
cease to live separate and apart from eath other 
but shall live together as man and wife or if 
their marriage shall be absolutely dissolved for 
any reason then this deed shall be void and of no 
effect, except for Clause 3 hereof so far as the 
same relates to division of assets between '.:he 
parties, which shall remain in full' f0rc8 ar:.d 
effect PROVIDED HOWEVER that resumption of co­
habitation by the parties on one occasion :i:or. a 
continuing period of not more thai1 three n:ionths 
where the sole or principal motive is tha·i:. cf 
reconciliation shall not make thi.s deec'l. thus 
void and of no effect 
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IN WI'rNESS wmm.EOF the parties have hereto set 
their hands the- day and year first abovementioned. 

SIGNED by the abovena.med 
- TOTTY in the 
presence of: - -

(Sgd) PD Wakeman 
Solicitor 
Auckland 

SIGNED by the abovenamed 
J TOTTY in the 
presence of: 

(Sgd) PD Wakeman 
Solicitor 
Auckland" 

(Sgd) J •ratty 

(Sgd) J Totty 

The situation as regards the appellant in relation 

to her entering into this agreement was that she, as her evidence 

showed, had become involved with another man and wished to leave~ 

the respondent and go to live with this other man. The agree­

ment was thus one entered into as a consequence of the breaking 

up of the marriage for this reason. The evidence also indicates 

that there was something of a mutual situation in this regard 

affecting the respondent also, the other two parties being also 

husband ancl wife and the soiici tor who prepared· the agreement. 

bet\-,een the appellant and the respondent was also concerned with 

the arrangements made with regard to the other two parties on 

r.hei~ separating for the same reason. 

The Judge for the purposes of his judgment in this 

ca::;e accepted and acted upon certain principles which were con­

ciseJ.y stated by Chih,ell, J. in an unrepor·ted decision, Watson 

y. Wc1.tson D.747/77, Auck.land Registry, _19 November, 1978, a 

Eur,1I!lary of which can be found in Re:::ent Law, May 1979, p,120. 

Both parties ir. presenting their submissions for the purposes 
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of this -appeal have accepted that the principles thus set forth 

in summary are those which should be acted upon and that the 

Judge was correct in so doing. Their submissions are directed 

however, to the question of whether or not on the facts of this 

case the principles were correctly applied by the Judge. 

It will be convenient for me to discuss and state 

my conclusions regarding the various points arising following 

the same order and with reference to the five principlc-,,s set 

out in the decision referred to. ' 'rhe first of these is that 

the discretion should be exercised \'!here it is shown that the 

continuance without variation of .the settlement has been re.nder·­

ed unjust by divorce or conduct which occasioned divorce. 

Although the parties were in agreement that the principles 

set out in Natson v. Watson (supra) remained relevant they 

must of course be now considered in the light of the very 

similar but nevertheless somewhat different terms of s.182 

o_f the Family Proceedings Act 1980 in respect of which this 

application came t.o be determined. It is necessary therefore 

to refer to the terms of the section as they stood at the time 

of the hearing in t.he Farr.ily Court, there having then been 

inserted in s.!82 tw0 new subsections by s.2(1) and (2) of 

the Family Proceedings Amendment Act 1982: 

11 (1) On, or ~vi tr1in a reasonable time after, the 
making of an or~er under Part IV of this Act or 
a final decree under Part II or Part IV of the 
Matrimonial Proceedicgs Act 1963, a Family Court 
may inquire i:ito -t:i1e zxistence of a·ny agreement 
between the pa.ctlE,s to the marriage for the pay­
ment of maintenunce or r.:Hating· to the property 
of the parties or eit:her of them, or any ante-
1:uptial or pcst-nupt.ial settlement made on the 
parties, and .•nay make such orders with reference 
to the application of the whole or any part of 
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any property settled or the variation of the terms 
of any such agreement or settlement, either for the 
benefit of the children of the marriage or of the 
parties to the marriage or either of them, as the 
Court thinks fit. 

(2) Where an order under Part IV of this Act, or a 
final decree under Part II or Part IV of the 
Matrimonial Proceedings Act 1963, has been made and 
the parties have entered into an agreement for the 
payment of maintenance, a Family Court may at any 
time, on the application of either party or of the 
personal representative of the party liable for the 
payments under the agreement, cancel or vary the 
agreement or remit any arrears due under the agree­
ment. 

(3) In the exercise of its discretion under this 
section, the Court may take into account the cir­
cumstances of the parties and any change in those 
circumstances since the date of the agreement or 
settlement and any othe:!'." matters which the Court 
considers relevant." 

It is to be noted,' first, that the references to 

the agreement being rendered unjust by divorce or conduct which 

occasioned divorce no longer appear in the section and, further­

more, by subsection (3) the Court's discretion is stated in 

somewhat wider terms than previously. The first principle 

now, therefore, of those which are stated in Watson v. Watson 

(supra) which is relevant for the purposes of this appeal is 

that the Court will be slow to defeat a solE:mnly proclaimed 

settlement. 'l'hat statement of course rests upon the various 

decisions under s.79 of the Matrimonial Proceec.i.ngs Act 1963 

and in particular on the statement made in the judgment of 

Henry, J. in Hammond v. Hammonc"!_ [1974] l NZLR 135. I think 

it is of importance and assistance, howev'c:!r., to no"'.:e how the 

.matter was expressed by Cooke, J. in his statemen-i: Roome v. Roome 

[1976] l NZLR 391 where it was said: 

"It (the case to which I have just referred) also 
illustrates that the court wlll be slav; to exer­
cise the jurisdiction under that·section by way 
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of varying a carefully drawn settlement in respect 
of the making of which no injustice or unfairness 
·has been proved and where no new matter not then 
fairly in the contemplation of the parties has 
arisen." 

The factor referred to regarding the question of the deed o:::­

agreement being one appearing to have been carefully drawn is 

clearly simply one which must be considered in the light of the 

other factors, as indeed must of course be all the principles 

to which reference was made in Watson v. Natson (supra). With 

regard to this matter of the agreement between the parties being 

or not being a carefully drawn one, the Judge reached the con-­

cl us ion that the agreement was carefully drawn but he, it is to 

be noted, qualified that statement by wording the matter thus: 

"I am satisfied that in the circumstances of this 
case, the agreement was carefully drawn as 
expressing the wishes of -the parties and record­
ing the agreement which they had reached." 

Mr Asher for the appellant did not seek to argue that the agree­

ment. as drawn up by the solicitor Mr Wakeman was not so expressed 

as to record the actual intention of the parties at the time. 

His submission was that it could nevertheless not be regarded 

as a carefully drawn and conclusive legal settlement of matri­

monial property. He, in this regard, referred to the fact that 

there was no statement included that the agreement was en'l:erE:d 

into in full and final settlement of matrimonial property matters. 

'.!'her~ was no reference to maintenance or other matrimonial matte:i:-s 

such as custody and access except for the oblique reference in 

clause 3 dealing with the occupation and ownership thenceforth 

of the vroperty jointly owned by .the parties at Puhoi. He 

i'uri::.her drew attention to the fact tha.t the consideration 

expressed for the appellant's agreeing to the transfer of 

that property to the respondent, viz., that he should properly 
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maintain and care for the two children of the marriage, was 

vague and probably unenforceable. He referred also to the 

absence of any recitals as to intention to deal with matri­

monial property. 

Mr Gladwell on behalf of the respondent contended 

that the agreement in fact was an ade~1:iate agreement and he 

submitted that there was no suggestion that the solicitor had 

drawn the agreement in any way contrary to the expressed intGnt­

ions of the parties which had in fact been recorded in writing 

by them prior to the agreement being drawn up. He referred to 

the fact ,that there was reference to a previous agreement as 

to the division of the matrimonial chattels and his suggestion 

was that the other matters adverted to were mere matters of 

form and not of substance. 

I must say as to this aspect that in my view 

although it has beer.,, I think, properly accepted that the 

agreement was one falling within the terms of s.57(5) of the 

Matrimonial Prof,erty 3\e;t 1976, nevertJ:ieless, as a settlement 

between husband &nd wife who were contemplating a final 

parting as these parties seem clearly to have been, the 

agreernE,nt was in its terms clearly inadequate in the respects 

to which Mr Asher has referred. ~his of course is not to be 

regarded as in any v,ay a c:::-iticism of the solicitor who pre­

pared the agreement. He indeed, the evidence shows, was 

brought into the matter simply as a friend of all four persons 

who were involved in tliis matrimonial break up and he was, it 

seems, an unwilling adviser brought in simply to play the role, 
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of recording in some proper fonn the matters which the parties 

themselves had agreed upon. He made it abundantly plain that 

he considered that the appellant should have independent advice 

and he certainly suggested to her that she was entering into a 

very disadvantageous and unfair agreement so far as she herself 

was concerned. 'rhe situation indeed was clearly in my view the 

kind of situation which commonly arises when other emotional 

attachments have been formed and everybody concerned becomes 

exceedingly anxious to reach some form of agreement which will 

allow the parties to take up their new liaisons. 

The Judge seems clearly to have considered that 

this factor could_be put aside a~together for the reason which 

he gave as to the agreement expressing the wishes of the parties. 

I do not think that it can be so disregarded. It is clear that, 

for whatever reason it was, this appellant did not receive advice 

as to matters which should have been incorporated in the agree­

ment in order to achieve effectively all that she wished and, 

furthermore, to ensure that.she, even though she was the one 

who was seeking to leave the matrimonial home and set up a new 

life, did receive a fair share of the matrimonial property. It 

has to t)e borne in mii1d here that this was very clearly indeed 

a case where, in my view, equal sharing of the matrimonial assets 

was ·.varranted. Mr GladwGll was not prepared to accept as Mr 

Ash,':!r had suggGsted that the whole hearing in the Family Court 

was conducted on the basis that equal sharipg would have been 

appropriate but he did not seek before me to argue that the 

situation was in fact otherwise. I think that that was realistic 

having regard to the clear evidince as to the appellant having 

been in employment in t.be jointly run business that the pa.rties 
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conducted throughout the greater part of their married life 

and to the other material contributions which she made to the 

marriage partnership apart altogether from her contribution in 

caring for and bringing up the children. That accordingly in 

my view was a factor which must here properly be taken into 

account as favouring to some degree the revision of the agree­

ment. It is closely connected of course with the.second aspect 

referred to as to the questions of the parties being legally 

advised, being an aspect to which regard must be paid. Here 

again, the Judge took the view tfi.at this factor should not be 

brought into the scales in favour of the appellant because of 

her declining to accept the definite advice which she, on th•3 

evidence, received from Mr Wakeman that she should seek inde­

pendent advice. The situation; however, is that she did not 

receive any such advice. Mr Wakeman obviously could not be 

expected to give her full and adequate advice in the circum­

stances to which I have referred. The factors of a wife having 

entered into an agreement in such circumstances as these where 

there are emotional factors connected with the break up of a 

marriage and a pressing situation as regards attachment for 

another person involved, are factors that the Courts have taken 

account of in relation to agreements affected by s.21 of the 

.Mat:dmonial Property 1-1.~t 1976 and I think that it is proper 

that account should be i:aken of them under s.182 also. That is 

so, I think, even tli.ough, as :is pointed out, the situation in 

respect of the two st?.tutc.ry p:z.ovisions is ,very different in 

that there are the sped al manda'l:ory prpvisions of course in 

the later section anci parties know that such agreements are 

liable to be set asicie however carefully drawn they are and 

notwithstanding the f~ct that independen~ advice has been obtained. 
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The third factor referred to in the judgment, that 

is to say the question of whether or not injustice or unfairness 

has been proved in the making of the settlement was clearly 

recognised by the parties themselves and by the Judge as the 

major element involved in this case. I do not propose in this 

judgment to attempt to refer to and analyse all the matters 

which were traversed in evidence and which are referred to in 

the judgment. The situation is that in his judgment the Judge 

set out certain figures which he referred to as asset values 

and figures put forward on behalf of the respondent. 'I'hese 

were as follows: 

•~Land and Buildings at Puhoi 
Less mortgage 

Equity in car 
Chattels retained by Applicant 
Chattels retained by Respondent 
Gift 
Loan 

23,000.00 
18,650.00 4,350.00 

3,000.00 
3,150.00 
7,500.00 
1,000.00 
1,000.00 

$20,000.00 

It should be said, however, with regard to these figures that 

there is some question raised on behalf of U:,.0 ~espondent as 

to the figure of $7,500.00 in respect of chatt.:els retained by 

the respondent. I think, however, that I can pror:;erly disregard 

that for the purpose of this judgment because both parties con­

cede there was a valuation ob'!:ained by an indepE:!ndent valuer of 

the chattels retained by each of the parties a.ncl wher!. regard was 

had to that there was not very much d:i.fference in the discrepancy 

between what the appellant wife obtained and the res:r:;cndent 

husband obtained under this heaqing from that ~.;,hic,1 is revealed 

by the figures which the Judge adopts for the purposes of an 
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assessment of the disparity between the shares obtained by each 

party. It is to be noted, however, that the figures that are 

thus set forth include the valuation of the land and buildings 

at Puhoi which formed the principal asset of the marriage part­

nership at the valuation which was tendered on behalf of the 

respondent. This figure is very much lower .indeed than a 

valuation which was tendered on behalf of the appellant by a 

registered valuer, Mr Burton. He valued the land in 1974, as 

the judgment mentions, at $18,250 and with improvements of 

$27,750 arrived at a capital value of the asset of $46,000 

as at July 1974. The figures set forth using the valuation 

tendered on behalf of the respon<3:ent would show a disparity 

of $11,000. The Judge however reduced this by $2,000 because 

he ponsidered that there should not be .included the sum of 

$1,000 referred to as gift or the sum of $1,000 referred to 

as a loan. The $1,000 was a sum which the appellant apparently 

obtained from her mother and paid over at the time of the settle­

ment to the respondent to assist him at that time because of the 

fact that he was to be looking after the children and she was 

concerned that he should be in no irn.'nediate financial difficult­

ies. There was also a loan of $1,000 made which has not, it is 

said, been repaid. The Judge simply rejected the first $1,000 

on the basis that it was a 9ifl: made at the time of the separation 

and therefore should not be included in the marriage partnership 

assets at al] • '£here may be some argument, I think, to justify 

his exclusion of the loan item but I must say that I cannot see 

any basis upon which the $1,GOO gift could be properly excluded. 

The main matter, however, js the questfon of the valuation of 

the property. This aspe~t was extensively canvassed at the 

hearing in the District Court. The valuers were cross-examined 
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at length and the Judge in his judgment rejected completely the 

evidence of the valuer Hr Burton previously mentioned and instead 

conside.red that he should adopt the much lower value supported by 

two valuers who were called on behalf of the respondent. With 

great respect, I find myself unable to conclude that he acted in 

accordance with the evidence before him in so doing. He, as his 

judgment shows, rejected completely the valuation·of the land 

suggested by Mr Burton and gave as a reason for so doing that 

the references made by Mr Burton to the prices of sections in 

the vicinity sold in late 1975 was not supported as a basis of 

his valuation because the valuer "did not establish the link or 

the method by which he worked back from the value of individual 

subdivided sections to the value of a piece of land not yet sub­

divided, but with some subdivisional potential." With respect, 

it appears to me that the Judge has in so stating the matter 

really assumed the role of a valuer himself in that I can find 

no basis in •the evidence of the other two valuers for the use 

of other sales in this way by a valuer of very long experience 

being rejected as not a proper mode of valuation. In fact, the 

situation as Mr Asher pointed out, that one of the other val11ers, 

Mr Baker, freely conceded that the comparai:ive s2.les quoted by 

Mr Burton were useful evidence as·tc the v<1lue c,f the subject 

property and the other valuer called for the respondent clearly 

did not really attempt to deal with comparative sales in the 

vicinity at all but simply when confronted with these sales 

suggested that they might be disregarded to, so!lle exter:.t: at all 

avents because of some change in the level of values between 

19 74 and 1975. 'I'hat however is not of course the reason which 

the Judge himself gave for rejecting Mr I3urtoi1 's vaJ.uation. 
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One other matter to which he refers as justifying 

a rejection of the evidence on the basis of this reliance upon 

comparative sales is that the valuer, he says, in his report 

said this: 

"These sections were in the main quite a bit 
small.er and of gentle contour without the 
high and steep wooded hillsides at the rear 
as has the subject lot." 

'I'his is put forward as showing that the land being valued did 

not compare with the subdivided land on which the valuer relied 

for his opinion. In fact the report shows that the situation is 

really quite the opposite because the passage reads: 

"'I'hese sections were in the main quite a bit 
. smaller and of gentle contour without the 
high and steep wooded nillside at the rear 
as has the subject lot and hasically formed 
a usable section of more or less comparable 
size." 

Altogether, without traversing a number of other matters which 

were argued in considerable detail on this appeal with regard 

to the respective valuations I have reached the clear conclusion 

that there was insufficient justification for rejecting entirely 

the evidence of Mr Burton as to the value of both the land and 

the buildings and of course if Hr.Burton's valuation had been 

acc.:epted the discrepancy between the share which the appellant 

obt&ined 'lnd the share which the respondent obtained would 

have been a very great discrepp.ncy indeed. Overall, my con­

clusim1 is that there is here an injustice pr unfairness 

demonstratably shown as regards the share received by e.J.ch 

party by reason of the very small amount of value which the 

appellant obtained in compariso~ with that received l>y the 

respondent. The fact that the house and the section have 
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since been sold for such substantial amounts must of course be 

viewed in the light of the work done subsGquently by the respond·­

ent. It nevertheless must serve in some measure to highlight 

how great a discrepancy there was in the sharing in this case. 

Furthermore, there is no account at a.11 taken, as 

I commented during the course of the argument, of·the fact that 

the respondent has obtained the whole benefit - and the very 

considerable benefit - of the interest-free loan which the 

parties obtained during the course of the marriage from the 

Northern Building Society and which was all expended as the 

evidence shows on the property at Puhoi during the cou:rne of 

the marriage. 

'l'here are other matters, too, which in my view 

lead to a· conclusion that the agreement is one which should 

be varied in terms of principles which have been well accepted. 

There is of course the matter of the change in circumstances 

through the children going to reside with the appellant. That 

was clearly not a matter which was in the contemplation of the 

parties at the time. The agreement itself recites 1:he fact that 

the transfer of the house was to be made to the respondent. in 

cor,sideration of the fact that he was to care for the children 

for the future. There is, furthermore, the point that instead 

of the property being retained as the appellant obviously con­

templi:l1:ed a.t the time of the agreement as a home for the children 

as it stood so that they would, as the ~ppellant says she con­

terr.plated, receive in due course from the .property the share 

which she was giving up, the land has been subdivided and sold 

in the way referred to in the brief statement of fncts which 
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I have included at the commencement of this judgment. 

I accordingly conclude that there was indeed here 

a manifestly unjust settlement which required revision in terms 

of the section and I think that the appeal against the judgment 

must for this reason be allowed. The question is whether the 

matter should be remitted back to the Family Court for a 

consideration of the degree to which the agreement should be 

amended. r-1y conclusion is that that, in all the circumstances, 

would not be a satisfactory course particularly having regard 

to the question of delay. I have not hitherto in this judgment 

referred to the ~uestion of the appellant being debarred from 

seeking revision by her delaying so long in bringing the 

application. In all the circumstances, however, I think 

that that factor is outweighed in any event by the other 

factors to which I have adverted and, moreover, there has 

to be considered in relation to this matter of delay that 

she only learnt, it seemed, a few months before she commenced 

her procee.dings that there was to be the dramatic change in 

the circumstances in that the respondent was setting to work 

to subdivide and sell off substantial portion5 of the property 

as he has proceeded to do. In these cir.:.:umstanr:::es I think that 

this Court should undertake ·che variation and. on co~1sid~ration 

of all the various figures that have been put forward by Hr Asher 

showing how the matter could be diffe:rnntly regarded in the light 

of the valuations tendered on both sides and or, th-3 basis of the 

.present-day valuations which incidentally shows~ ;:.otal figure 

of $117,850 (after allowing for the mortgage of $18,650), I have 

concluded that some allowance should properly be m~de for the fact 

that the true value of the property was almost certainly somewhere 
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between-the value arrived at by Mr Baker and the opposing value 

arrived at by Mr Burton. With these considerations in mind I 

adjudge that the agreement should be varied by the inclusion 

therein of a provision for the payment to the appellant of the 

sum of $10,000 but the respondent should have 12 months from 

the date of the judgment to pay that sum. I think that the 

appellant is entitled to interest on that sum _as well, which 

I leave to the parties to compute but it should be computed on 

the basis of the Judicature Act percentages pertaining over 

the period. 

Having regard to the fact that the appellant has 

indeed delayed fo~ a long time in bringing these proceedings 

I do not think that she should have any allowance made towards 

her costs but each party should be left to pay their own costs. 
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