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ThlS is: an: appeal from a,deCLSlon of the‘

;fplannlng Trlbu‘a :glven,on




gfand for serv1ce statlon areas-*

_;qfnwayqunderfs

lJuly 1982 w1th dngauthorlsed'cap“tal of $9, 285,000 and
?w1th the 1ntent10ns that lt “sho ld'
'Lof the contr ct to purchase the leas

ke over the beneflt

old 1nterest and

?cause a car parklng u,‘dlng to ‘be: con—

:structed on thelland s The parklng bulldlng was planned
.'dto have 14 levels, a serv1ce statlon to occupy ‘the- ground
,vlevel frontlng Jerv01s Ouay. i In due course V1ctor1a made -

an- 1ssue of shares and 1nv1ted subscrlptlons from the publlc.»

rIn the prospectus 1t was stated that the lssue ‘was being:.
',made "to prov1de 1nvestors w1th an opportunlty to purchase

a. permanent car: park in the Europa Car ‘Park". It .was

'further stated that appllcatlons must be for whole groups.

of shares, representlng the’ rlqht to’ occupy car parks and/or

'serv1ce statlon areas.f The prospectus further: dlscloses

‘the 1ntent10n upon flnal completlon of the - bulldlng to-
’fprepare and dep031t a unlt tltle plan 'so that each owner: of
-Qshares recelves;a unlt tltle for the1r respectlve car parks

and 1t records that upon

and the unlt plan prepared

s Vlctorla submltted the unlt tltle plan to the
.Clty Counc1l for the certlflcate requlred by s 5(1)(g) :
: Unlt Tltles Act“°972 and for the approval of certaln rlghts

8_Loca1 Government Act 1974

"‘_The Clty Counc lsthen requlred payment of a B

f"reserves contrlbutlon"rof $272 211




fTHE APPEAL

5DECIST0N3,1,7'

'5f“subd1v151on"'1n s‘

The Clty Coun011 clalms that the Trlbunal -

‘ivferred 1n law 1n concludlng that Vlctorla had not effected
ca subd1v1sxon of ltS land ' SRR

The 1ssue lS‘— Was there ‘a’ "sublelslon"°

The startlng p01nt is the deflnltlon of"
eliof the Local Government Act 1974.

"f‘Subs (l)(a) 1s relevant to thlS appeal-

‘5271 (1) For the purposes of thls Act land
: : 1shall be deemed: to be subd1v1ded, if
(belng a contlnuous ‘area of land)-v\

(a) Belng land subject to the Land
“Transfer. Act: 1952 and: comprlsed in
~..one certlflcate of ‘title, the ,
-- owner theréof, by :way of sale,
':;dlsposes of: any spec1fled part
. ’“thereof less than the: hole, or
- ..advertises or: offers/fo'
- such: part, or makes ap

‘--‘k'}"S"a‘g."l.ft:.i'l‘is“de;f«f:i.frijg'=_'-'djl'«‘:iﬁrri"f,{s_2»*701_{::15;7:1'i




o+

appllcatlon for shares 1n Vlctorla“entltllng them to a

(a)
.. a carparklng bu1ld1ng and then ‘market

~ (b)

'('C) :

(@)

;Subscrlbers paid- for the shares and

. ‘car park and later recelve a unltftlt:e,to ‘that car park
'_and regard them- as one transactlon whlch amounts in:sub--

:stance ‘tora sale. He lnstanced the steps in’ the- trans—'k

"yactlon,asvfollows

The Rlddlford Company w1shed to bulld

;the 1nd1v1dual carparks..

For: -this purpose 1t promoted a new 5
company ‘(the: respondent) and transferred -
the. land to 1t.k‘> ‘

It (the respondent) then entered 1nto
-a contract for the constructlon of the:

bUlldlng and 1ssued the prospectus.

,‘,;recelved a carpark In turn the company
,}pald the bullders andfthe promoters. -

ugi.(ef

=;The end result 1s tha ‘money and property
}:have changed hands.a A‘pthe commencement
of- the transactlon 1and was owned by ar newly
,‘formed company,, at the end of the trans—
v;actlon ‘the land 1s owned 1n small 1nd1v1dual i
”unlt tltles by a large number of persons and :

7,compan1es.'




it does. say is: that the effect of the transactlon is ‘to

'f"dlspose of -an: interest in land held by the respondent at.

;ﬁthe commencement to persons who subscrlbed for 1ts shares..

I do not thlnk 1t'1s~proper to so wrap up a_‘
.serles of events 1nto ‘one- parcel and call it a sale. In

thls case for there to- be a "sale"fln terms of. the deflnltlon
in 8270 there must be elther a dlSpOSltlon of the fee 51mpleg

~or.a lease for a term of not less than 14 years. ‘But what
”has happened here 1s that & person applled for: ‘shares in '
a company. o On allotment of those shares that ‘person by
v1rtue of hlS ownershlp of the shares became entitled to

: the occupatlon of: one car park or. unlt in the bulldlng on -
'a 99 year lease." Such was not a sale made of the fee
51mple by ‘the owner of the land w1th1n the deflnltlon of.
,sale in's 270 . It did, however, 1nvolve a lease for not

- iless: than l4 years which: 1s lncluded 1n the ‘definition of

sale, but a sale by way of lease 1s spe01f1cally excluded
ufrom resultlng 1n a subd1v1510n by S! 271(4)(a) and
fr-8 271(4)(b)(1) whlch prov1de-* o ‘

$271(4) " Notwrthstandlng ‘nyth’




3From the p01nt of tlme when the shares are allotted and
““the 1ease lS granted the Company as the owner of the
ﬁbulldlng has no further control over the dlsposal of the’
b';car parks or unlts.A Nothlng done thereafter by the
’{:shareholders of the company by resolutlon, and nothlng
far151ng by way of operatlon of: law, can thereafter make:
fvthe allotment ‘of shares and the grant of a lease a; ‘trans-
‘action’ amountlng to a’ sale of the: “type resultlng in: a

subd1v1s1on as: deflned in s 27l of- the Act by the owner
of the land

“Once -the Company resolves to dep051t a un1t :
’ plan then by v1rtue of the prov151ons of the Unit Titles.

Act 1972 on deposrt of that plan the: shareholders become

‘owners of the relevant units and the Company is dlssolved~.
by statute. : Under ‘that. procedure there js no sale or

dlsposal of any 1and
f,LI agree w1th the Trlbunal when' 1t said:

" I-do ‘not. accept that the course of L
fevents”from the ‘formation of ‘the:
- o,the dep051t of the plan
"?const utes one transactlon. : Notw1th—
,standlng the phrase used in the . ,
"prospectus, ‘what’ thewsubscrlbers obtalned
- was .a: parcel of shares in. Vmctorla ‘and:
‘ 1ght to: occup *certaln space.'

B ho f.the company are
a dlfferent body of- _persons’ from the
,fpromoters._ SIt requlred a . unanimous
_‘resolution. of the shareholders. (or-an.

Zsprocess whlch convert'.thelr rlg ts 1nto‘

* Government Act 1




.s‘27l(A)i " Notw1thstand1ng anythlng in ‘this.

’ el fsectlon, ‘land shall not be: deemed
- 'to be subdivided: fo ¢
~of this Part of this. :
’solely of the fact that -

,(b) The owner or ownersv—v

i1 D1v1de the land 1nto unlts
under. the Un1t Tltles Act
1972 ‘

“Mr. Mltchell further submltted that if the
_‘transactlons effected by Vlctorla dld not amount to a sale
‘such ‘as to make ‘the deallngs w1th the land a subd1v131on :
V;then the - company did in terms - of s 271(1)(a) of ‘the Act
‘-v"advertlse .or.offer for: sale" a Speleled part of~ the land .
. less. than the whole and thus create a subd1v151on.

Reference ‘was*" made to statements in the

};“prosPectus:‘

T p.2: Lo ThlS issue: is being: made}to}prov1de’
e “1nvestors with an- opport’nlty to.
.purchase a permanent .car:park in the
“Europa Parking. Centregwhlch ‘will be -
" ‘created by ‘the. Company. on a=51te bounded
iby Vlctorla Street,‘ ‘

fof central Wellington._:f':~

;p;7‘ .‘3V1ctor1a Street Parklng Centre lelted
. 1fwas 1ncorporated on: 28th July 1982




: e,dep051t ofvtheiunlt plan.‘

V1ctor1a d1d not advertlse or offer for sale
t=part of its: land ‘ It merely offered to recelve appllca—
futlons for shares 1n “the Company and on allotment of those~
fshares, the shareholders became entltled ‘to occupy permanent
car parks 1n the: bulldlng._k They were thereafter entitled

'fto leases of the car parks for: 99 vears ' No matter what

: may have been sald in. the prospectus,‘nelther the allotment

. of shares nor the grantlng of a lease for 99 years constltutes
-a subd1v151on - the lease belng prevented from creatlng a
subd1v151on by s 271(4)(a) and (b) Although subs (4)

_1s quallfled by the words "by reason solely of the’ fact"

. there are no other reasons why a subd1v1510n should be
“created in the present case and the exc1u51ons granted

iby s 271(4)(a) and (b)- are. effectlve.‘

. The: subsequent conver51on ‘of the leasehold

: ‘tltles 1nto Un1t Tltles ‘was effected pursuant to s 4 of the
'fUnlt Tltles.Act 1972 by operaklon of law follow1ng the

";Lhan advertlslng nor ‘an

’i-offerlng for sale such as’ to c‘ ate a. subd1v151on lS establlshed“

'jﬂln the present case.(y

, For: the foreg01ng beasons; whach are substantlally
: ,those glven by the Trlbunal I am _at 'fied that ‘the’ Trlbunal
‘vmde01510n was correct and no reserves contrlbu:fonvls payable

.by Vlctorla.,v»

In the course ofvargument Mr Fowler submltted

"xas an alternatlve ba51s of argument‘that‘the‘Lew1s case




