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JU_DGMENT OF DAVIS0N C. J. 

This is an appeal ,from a decision of the 

Plannir1g Triburi~l <ibren bn 17.,1>.pril 1984 ·in which ,it found 

that ·the responc:lerit:--(IIV:j,:ctotra") f~ ne>t liabi~ to pay to 

the appellant { i,the · City Counci.1'.') a· l:'esep,es cont:.ribution 

but' to_ pay on,ly ,a development leivy ip r~la~ion .to the 

dey~lbpmerit of a cat pai;kirigb~ild.ing:. 

THE FACTS 

- Rfddifo:i:-cl eH6lclirig~ Ltd as trus'j:e~(Jnte:red 

.•!;tt:~:=~~:!;t~t:i:t:• !!;~i!1it i :~t~}f ~~i:•:~d• · .. · 
',\ •;"•.: ; •~• '•;-••.e .\ ' ' 

Jervois Quay "wel1irig£on-~ th,,,,_ a_ t_ .•• -_)1a·, rid_·._._·.•••._i_·, s_ -••· ¢6_m_., P, ri_· ___ i;e_•·_'d_ti_ 11_. orie 

. Cei-~j;ficate>jf ;ii:iJL/' ·;i~h6:ri'~ lf~s·,, i'.rl.~o~br,h:Ja in. 
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JuJ.y.J.982 with all authorisedcapitct·l of $9,285,000 and 

Jith thi iriten'tions that. it slloitld take{ over the benefit 

. of the contrapt . to purchase the 'telse~old .. interest and 

that. it. sh9u{c1 cause ~ car par~irig .btilding. to be. con-

structed on the land. The parking building was planned 

to have. 14 levels, a s~rvice station to .occupy the ground 
, - ' ' • •_ '• • C • •,• • • •,•, • • 

level fronting .:rervois Q'Uay. · . In due .course Victoria made 
' ' 

an iss.ue of shares ; and invited sul:>scriptions from the public • 

. In th~ prosJ;>ectus it was stated that the issue was being 

made II.to provide investors with an opportunity to purchase 

apermanent ca:r park in the Europa:car Park". It.was 

further stated that applications must be for whole groups 
. . ' 

of shares, representing the right. to occupy car parks and/or 

service station areas. The prospectus further discloses 
~ ; • 

the intention upon :final completion of.the building to 

prepare' 'and deposit··. a unit .title· plan so that each owner of 

shares,receives, a unit title ... ·.for the.ir. respective .car parks 
·, 

and for service station areas;' a,nd. it records that upon 

. deposit>of the•pl;a~ Victoria will be dissolved and .that 

ther~after: inanag¢Il1ept of : the bP.ildirtg will be by a committee . 

of th~·body co.rporate ~stctbl'islled by the .Unit·Titles Act 

1972. · '!'he sh.ares were d~ly subscribed, the building erected 

and. 1::h.e ~nit P.l·an prepared. 

Victoria submitted the unit title plan to the 

City Council for the certi•ficate ·re~uired by s 5 (1) (g) 

unit.Titles AF=t~972 and for tlleappro:val o:fcertain rights 

of way under s :J.4 8 . Local Governmen.t • Act 197 4. 

·T~e City Coui:ic:il<thenrE:!quired,payment of a 

"reserves contribution" of:$272,211. 
-· ." ' ·. ' 

'l'he power to i-eCJ,Ui?:e a: ~•resie:cv:es contribution II 

ar:ises only if ,·what .y,tqt,ori~' is• doing ~bµnt:s to. t~e ~ub­

divis.ion of the. •l.ina'! ,, Vic:ioi'j_'a.) bre>~glif an ;~PP~;J. .. against 

the requir~ent. thc!.t it ;pay $27,2,,211, d;riteriding th;t what 

~t.ti~l4!~! !~~!::~i1~i,I:;i::Ht~~zJop-
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THE>APPEAL .· 

Tll.e cfty Council .cla:irns that t~e Tribunal 

erred in law in concluding that.Victoria.had not effected 

a subdivls:i.on of its land. 

The iss.ue is - Wa,s there a "subdivision"?, 

OECIS'ION. 

The starting point is the definition,of 
·' ' 

"subciivisi~ri'' in s :271 of the Local Government Act. 1974. 

Subs (1) (a) is relevant to this a.ppeal: 

s271 (!!) For th~ purpqses of th.is Act land 
shall. be. deemed to be sul:>divided, if 
{being a contiriuousarea of la.nd)'-

(a) Being land subject to the Land 
Transfer Act 1952 and comprised in 
one. certificate of title, the 

. owner thereof, by way of sale, 
.. dif:lposes of any specified part 
tl)el±eof less · .. • tli,an the. w6;ole., or 
advertises or offers ·for,. sale any 
~uch part, or makes applica.t;i:on. · 
to,a.lJistr:ict:Land R~gistrar for 
'the. isi;ite of a i certif.ic:ate\ of; titl'e 

• .· fo;r • any pa.rt· thereof<less tha.n · 
· the whole. 11 

i•sale.11 is d~fined in s 270 as: 

· '' 'Sale'. includes E3xcha11ge, gift, devise, 
or. other··dispqsitlo~ affecting the fee 
sirrti_>.le,ari'd. ],eas.e :for .. any :t:erm .. (including 

,.the te?:111. '.or ;~errns '. C>f any rene\1als .. :to. . 

:•.••r:~~~~~i.·•,•il·~t:ii!~.•.• .... ·e.~!~Jlt!i••·· 1ici~~~~··. 
any<disposition·.• affecting··. tbe l.easehpld 
irit~r~'st Ullder·•·,any ~uc:h 1ea.se;C, >J?rit dqes 

, •'.:6t~j~~f P~~~:~s•i•6£f~~~17°f}j.~~f·:i~~!~~ 
Act VF7~ 11 

•· • .• 1 .· · · 
' ·.'' 

The Tril:>Unal ··Ii~i'd/-.. · 
-· . ,, 

b:ui:I,dingJ; ±rito ... 
•i?#rpo~e.i:3\of :!i.~le 

·.sMe·v·~.•.e:Mr:,.·aqi.'.1i.
11
.·:t:-.: •. ·· .. er<.:.·af.•n

1
.:.•··,·•s•·.•.· .. ·.as.:s.uc ... bt ... 'm1:;:,o

1
.·:.:.·nt . .,_· .. ·.•.ts•.;•.··~.}b'·.•,·.y· .. ~ .. ··.:.·••••.'··•w? ...• h?.;ec.··vh;.·•.·.e.•··':r,>

th
at<: ~>Ile·• mus,t ... ~~,fso~~ Irla'.ke ; . · 

I 



application for sh.:ires in Victoria.entitling them to a 

.car park ~nd later receive a. unlt'iitle to .that car park 

and regard them as qne transaction which ~aunts in sub­

stance ·to a sale. He instanced. the steps in the trans­
action as foilows :. 

Cal The•Riddiford Company wished to build 
' . 

a carparking buildingand·then°market 

the individual carparks. 

(b) For this purpose it promoted a new 

company (the respondent) arid. trans:f:erred 

8 the land to it. 

(c) It (the respondent) then .entered into 

a contract for the construction of the 

building and issued the prospectus. 

(d) Subscribers paid for the.shares and 

received a ,carpark. Inttirn the compaIJ.y 

paid. .the builders and . the promot,ers. 

(e) The erid result··is' that.money and property 

have changed. hands • . At. the commencement •· 
. . . . 

of 1::he transaction land was owned by. a newly 

formed'company; at th~.en.dof the trans­

action the land is owned.in small irtdividual 

unit titles by a .large n\litibE:?r .. of persons and 

companies. 

Mr Mitchell's submis.sion was !'not tha.t the 

transactions· are in fact one. tfansaction biit th.a:t. 1::he · effect 

of ·1::hetransactj_ons ~s a:.whole, is,,wllat..,det.~~~,i,:e:is•the 

substa.h~e t1: th~C:ti:ansactions.··· : The ~~~~i:i~ht:¢~11 flnis 

.;;~t~;~1~~t;~ ..•.• arnlydo·'··· =i·••t~.: .•. :c:a;n::.:.• .. f0a:_:lds;o;: .•. ·.·.c=c:or·(nt:c;e;;dte~c.• •. "tht.:a;,•··ft'.'.·•,r ...•.•. ·,·:~th .. e:~• 
· sha:re ·~ul>scr±pfie>n;·· . .• · . ,,... - . 

.• ~:r:ti::ti•i:t:u;; rt::1,t:;~ ;~n:~t:::J!~li :~t 
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it does say is that.the effect of .the transaction is to 

dispose of an interest in lan~>h~ld by the respondent .at 
.the commencement to persons who subscribed' for its .shares. 

I. /do not.think it _is proper to so wrap up a 
series. of events irito<one pcircel ar1d call it a sale. In 
this case for'there to be a "sale" in.terms of. the definition 
in. s 270 there must· be iaither a di~posi.tion of- the fee simple 

or .a leaife for' a term. of not less thari 14 years. But what 

has happened.here is that a person: applied for shares in 

a company. On allotment of those shares that person by 
virtue of his ownership of the shares became entitled to 
the occupation of ori~ car pa.rk or unit in the building on 
a 99 year lease. Such was not·asale made of the fee 

simple by the owner of the laridwithin the definition of 

sale ins 270. It did, however, involve a lease for not 

less than 14 years which.is included.in .the definition of 
sale, but a sale by.way of lease is specifically excluded 

from resulting in a subdivision by s, 271(4) (a) and 

s 27H4) (bl (i) which provide: 

S271(4) II NQtwithstanding.'an.ything in this 
section, ··1and 0 sha:i1_·not;be deemed 
to J:,e subd:tvided for' th~_·_ purposes 
of\this ,Part of•.this Act by r.eason 
solely of the fact that - . _ 

( al. The o-wner · or ow.r~rs grant or 
advertise or offe.r a_ lease of 
•any •p~:rt_of. a bui_lding··•cm or 
to ·be erec:te~ qn the land; ·- or 

(b) The: owner or. owners _..;; 

(i).Gi:.'ailtor advertise or 
offer a cornpany\iease or 
c:rqss lease. in> respect 
of the land. . 

(ii) 

be:lng_a leas~ of>ct b.tiilding,.or 

•.·· iii!iliillllllii~!~!oior.·• 
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From the point of time when the .shares are allotted and 

the lease is granted theCoxnpany a.s the .owner of the 

building has no further control over:the disposal of the 

car parks or uni ts.. Nothing done thereafter. by the 

sharehol~ers of the company by resoh1tion, and nothing 

arisingby,way.of operati.on of law, can· thereafter make 

the allotment of shares and t,hegrant of. a lease a trans-

·action.arnou:p.ting to a sale of the.type resulting in a 

subdivision .. as defined in s 211· of the Act by the owner 

of the land. 

Once.the Company resolves to deposit a unit 

plan then by virtue of the.provisicms of the Unit Titles 

Act 1972 on deposit of that plan the .shareholders become 

owners of the relevant units·and the Company is .dissolved 

by statute. Under·that procedure there is no sale or 

disposal of any land. 

I agree with the Tribunal when it said: 

11 I do :not accept that the course of 
eve,nts · f:t"om the formation of the·. 
doillpal'ly tb ithe deposit of the plan 
constitutes· one.·tra.nsaction. Notwith-
standing the · ph:t'ases .use,d in . the·. . . 
prospectus, what ··. the. subscri~e,rs. obtained 
was a parcel of shares in .y.Jii:ctoria and 
the rigltt to ocqupyi ce,:r:tain space • 
The l:lfiar-eholders of .the company a:i:e 
a different body.of persons from the 
promoters~ .. · It r.equire\i a• unanimous 
resolution .of ··the shareholders (or .an 

. order:of the Court) to commence.the 
process which convertsth¢ir rights into 
direct in-terest in land. . .I hold :that 
. the. conversion of those·. rights . is not 
a dist>,osition of thesharehplders 
'righJ.s'; the, rj;ghi;.s (io ;~01: pa,ss tnto 
th~ hands· .. of ,other~i .. they ·are changed. 
into /a dff.fereht f(?r:rn; II . 

Furthertllore; the diyision of la.nd j_nto · .units 

.under the· ~riit,Ti#l~~ ·Acti91i.is::expressly excluded··.·from 

being a ~u.l:)divisie>n bf Iana:· see: s; 27i(4)(b) (&!') Local· G~;~tnmerit ic1: 197:4 .:: .. · .. . . . ... ·. . . . . . •· .·. ·· ... •·.... . . , . . 

I 
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s 27l (;4) II Notw:i'thstandlng any1thing in this 
sectlon, · land ·sha.ll .. not b7 ·de7med 
to· be,, $ubdivided·. for ,the ptirppses 
of this Part of this. Act by reason 
solely of the .fact that ""' . 

O:il The owner or owners .,.. 
i : ,' 

(iil Divide .. the lan.d into units 
under theUhitTitles Act 
1972. . II . 

Mr.Mitchell further submitted that if the 
' transactions effected by Victoria did not amount to a sale 

suc!J.. as to make the dealings with the land a subdivision 

then the .company. did in terms of s 27i(l)(a) of the Act 

"advertise or offer for sale" a specified part ,of the land 

less than the whole and thus create.a subdivision. 

prospectus: 

·p.2: 

p.7 

p.11 

Reference was made to statements in the 

"This issue is being rnade·:to provide 
investors withanopporturiityto 

.· .. purchase a permane,nt car. park in the, 
Etiropa Parking Centre,.which.•will be 
created by the Company. ori a sitE! bounded. 
·by'Victoria Street,·.· Willeston/l3tree,t arid 
.Jervois· Quay within··easy. walking·· distance 
bf central Wellington. · 

Vfctpria·strE!et. Parking.Cehtre;Limited 
was'. incorporated on 28th JU:lY 1982. 
The compa,ny pro.vi des . an C>J?,port:uni ty, 

, to purchase share.s entitliilg the .OWJ:ler 
to a permane,nt car· pa'.3r~ .. ifr the Europa 
Park±pg Ceil:tre to be erec;t~d . in . 
Victoria Street, Wellirigt:ori. 

•The purchase of pr:imecity,real, estate, 
· is usua,lly.·•.beyo11c,ft:lle ,f.i.ri~nc::ia.]:,~.flitles 
... of .the incUvidll,U becaµseof the .. capital, 

invest:Inent required. .·.· . . . . · . 

. By ~att:tci:patJq~ •in tllis. i!!,slJt:i:r· t.he 
stil:>-~criber, is cilile to buy':ceriti!al ·· 

. c'ity real. estate~. II ' . . . . 

' . ' _,· : 

. in,· ·those corit:t:;::b:lll::tr:1::1e:1:t:1.:i~tt:·:1:1:tt:i:i:: 
•'{: .. ~~le" µri1:ess':''£ht:i

1
d()nstit:u~ht :~1~;i~iit,if}h~ •liihs,iicti'oµ. 

do.sc,.··.· 
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Vic:t.o:ria did not advertise or offer for sale 

part of its land. It merely.offered toreceive applica--

ticms for shares in the Company and on allotment. of those­

shares, the shar.~holders became entitled to occupy permanent 

car parks in the building. They were thereafter entitled 

to leases of the car parks for 9.9 .years. No matter what 

may have,been said in theprospectus, neither the allotment 

of share.s nor the granting of> a lease. for 9.9 years constitutes 

a subdi:vision -the lease.heihgpreverited from creating a 

subdivision bys 271(4) (a} ~nd (b). Although subs (4) 

is qualified by the words "b:y reason solely of the fact", 

there are no other reasons why a subdivision should.be 

created in :the pref=lent case and the exclusions granted 

bys 271(4Ua) and (b)·are effective. 

The subsequent conversion of the leasehold 

titles .into Unit Ti:tleswas effected pursuant to s .4 of the 
' .. ·. ' ,. 

·unit.Titles ~ct 1972 by operailori of.l;aw, following the 

deposit of.the unit plan. Neith~:i:- an advertising nor an 

offering for sale such as to create a'subdivisiori is established 

in the;present case. 

For the for~going .reasons; whii:'cli are gubstantially 

. those. given by·· the··Tribunal, I am .satisfied. that the Triburial 

decision was correct,and nc, reseives contribution is payable 

by Victoria. 

In the course .. of argument Mr Fowl,er submitted 

as an alternative basis. of a~gurn~nt th.at the:, Lewis case 

(H & .· E Lewis ~roperties: Ltd v. Wellingt.bn City cbuncil 

W60/83 J?lann.i.ng ·Trib~nal, No 2 J:5ivis,io11,. ii~ptember 1983.) 

was wrongly. decided. I have ript found it nedissa,ry to 

cons~der tllis argument as, in mY vieJ, ;ft is not applicable 

tq the circtimsi:ances ... of th.e p:r:esEmt .. ca,se. 
The. appeal 

•·.·~ 
Soli6i:tdis for the 
.Soli~itors'fc,r 


