HE . ?&GH COURT. OF. NEW ZEALAND . AT 1as6/82
~ AUCKLAND-- REGISTRY-~-=”W"*2 ~ S fai

‘:f7;it}giadi;f

e BETWEENJS WELLFIT LIMITED
Plalntlff-t

[

A:AN;?DVf GRAHAM PETHERICK -
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~¥;Hearing 28 May 1984 E

.Counsel' B M Stalnton for Defendant 1n Support
= B R g Asher for Plalntlrf to Oppose

o Judgment 28 May 1984

l-ORAL-JUDGMENTfanHIbLYER 3.

. Thls is a motlon for spec1a1 leave . to appeal out of
ftlme pursuant to R 2/ of . the Court of Appeal Rules. ~The motlon'
:Js brought by the defendant Graham Petherlck “against the" ‘
_plalntlff Wellfit Limited. o |

.0on 28 0ctober 1983 the partles apneartd before me- ‘and
after hearlng ev1dence I gave an 1mmed1ate oral de01s1on '
holdlng that. Wellflt was entltled to- Judgment aoalqst Petherlck

"ﬂ.rorithe,sum ofn$31,382‘82, plus 1ntereat ‘and costs,' ,

. Onl9 November 1983 a Judgment was’ flled in the offlces“
of the H1gh Court at Auckland and. duly sealed by the’ '
“~Registrar: A copy of“that Judgment wasg: not sent to the
jsollcltors for Petherlck until 9’ Deccmber L983. O 26 January%
‘a notice of motlon on: appeal was duly f11ed in the Hngh Court :
r and served on: Wellflt.. on 22 February 1984 a notlce of motlon
* for a stay of executlon was flled 1n the- Court of Appeal and '
'g'duly served on. the sollcltors for Wellflt._ on- 23 February -
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1984, ’however. the Reglstrar of the. H1gh Court 1n Auckland

{noted that no securlty had been glven w1th1n ‘the t1me limited

by R 34 of the Court of Apptal Rules 1955 and noted that

fpursuant to R 34(2) the notlon of motlon on appeal was: deemed

. to'be abandoned T ,;_i_ N

On I March 1984 this motlon for spec1al 1eave to

‘dy appeal was . flled It has not been heard untitl today because of
'-ﬂVthe congestlon of the court lists. in Auckland and I take no .
'note of the perlod between l March when the mot1on for spe01a1'

a?leave was. £11ed and today 5 date

) I am adv1sed that the amount of the Judgment has been
pald to We11f1t and it 13 said- that 1t was: pald on condltlons

: .which w111 result in the amount be1ng repald 1f the Court oi
: iprpeal allows the: appeal by Petherlck B

The motlon is nece551tated by the 51mple overlook:ng

, eby the sollc1tors for Petherlck of the nece551ty to glve
L securlty w1th1n 14 days of the f111ng of the notlce of’ appea
,Some p01nt was made of the fact that no consultatlon as to- the"

form- of the Judgment took place and therefore that there was a

‘.delay of a month 1n the sollc1tors for Petherlck notlng that S

"Judgment had been sealed

I do not convnder that a slgnlflcant matter.._The-
solicitors for Pet herick knew ot tne Judgment and the reasons.
for it very shortly after Judgment was delivered and there was

- 'no nece531ty tor them to wait unt11 the Judgment was. sealed
“before taklng 1nstructlons or taklng further actlon.v They had
: ,adequate t1mo after: they . were notlfled that Judgment had been ’

a ansealed to f11e the motlon on appeal.

quallv 1t ig said chat 1n Welllngton the Reglstrar'

ei will fix- securlty w1xhout auy appllcatlon belng made.. That
“,dQCS‘DOt -appear to be the. practlce in Auckland Whatever the

7practiCe may be,‘solchtors for an. appellant must hnow. -

pursuant Lo R 34 that securlty must be glven w1thrn 14 days of




. ‘the. appeal being brought“and'that means that‘security must not
]only be flxed w1th1n 14 days but securlty must actually be-

‘glven. e

ThlS 1s ‘a 51mple case" of sol101tors overlooklng a tlme-.:

sflimit; Such thlngs happen 1n the best regulated famllles, as |
‘Mr: Macawber sa1d - and courts are consc1ous that solicitors are
fhuman, the same ‘as the ‘rest of us,.and w111 endeavour to do.
’Justlce hav1ng regard to the weaknesses ‘of human nature.

FEERSEI The. matter Ais covered in the case of Lange v Town and-
j»Country Plannlnq Appeal Board [1967] NZLR 915, It 1s a. matter
’pecullarly w1th1n the dlscret1on of the court..and no general

"rules can be laJd ‘down as 11m1t1ng or restrlctlng ‘the: wide
lescretlon g1ven to the court under R 27(4): '

" For the purposes of ‘this: rule, the power to
grant. special leave may be - exercised in -such
. ‘cases and on such terms as: the Justlce of
#;.the case. may requlre. " :

S .Some dlst1n0t1on has been drawn between the cases 1n
v,wh1ch a would be appellant has dellberately refra1ned from'
appealing until. change of mlnd or. other 1nf1uences have
persuaded him to: appeal ..8uch-cases have been contrasted with
the mistake cases in whloh human’ error has resulted in a time
Iimit berngioverlooked. The courts,have said ‘that in the
~latter case they will be more~ready'to grant ‘leave.

“Equally, Mr Asher for Wellf' ‘has 'ubmittedlthatvin
this case no 1ssue of publlc 1mportante ar1ses. Hevsaid‘thatj'
the matter 1nvolved was ashort factual lssue. Mr ‘Stainton- for
Petherick on the other hand po1nts to-a serles of points’ on
appeal which have been drafted by Welllngton counsel and
”nsubm1ts that the"- appeal is a. ser1ous -one and that Wellflt have
+'been under’ no doubt from the beglnnlng that the appeal was.

,1ntended to be pursued

I am of the view that in ‘all the circumetances it
;»woulddbe proper to grant leave to appealdout‘ofvtime. ~In so

',fholding I -do not lLay: down anydspecific-time»limits within'which :




“the“aﬁﬁealnmust'bekpursued or otherfsteps”taken’Other than
those“which'are set out in the“Rules save to say. that the -
‘~not1ce of appeal must be f11ed w1th1n ten days of thlS Judgment

. 5 Needness to say, of course, securlty must be glven

‘ w1th1n 14 days of: ‘that notlce of appeal being f£iled and served

ton,Wellflt. If however, there isany delay by Petherlck in, ‘
'pursuingfthe appeal -an. appllcatlon by Wellflt ‘to. the Court on

'.those grounds w111 undoubtedly rece1v va more sympathetlo

e fhearlng than would ordlnarlly be the case hav1ng regard to thev

lnﬁdelay that has. already taken placeh

N ' It 1s customary in- cases of thls nature to grant costs
agalnst the would be. appellant s1nce he is. ask1ng for an. .
;1ndulgence. "In this’ partlcular case however. I do . not

: con51der that such -costs should be substantlal ‘since no- real
':pre]udlce to. Wellflt has been demonstrated and the oppos1t1on
»’to the notlce of notlon for 1eave to appeal has been on the
'fsllghtest of grounds._"" : ‘

E:l'allow costs of $5C to Wellfit;"Ordér accordingly.
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