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{NTH~ HIGH:;CQUR'I'O:F NEW ZEALAND. 
WELLINGTON REGISTRY. M.582/83 

BETWEEN .. · .. WELD \MOTORS LIMITED a duly 
ihce>:i:-porated cqmpany havj,ng 
its>registered office at 

· , Palmerston ,North·.. . . 

70··· · . · APPELLANT 

. AND ; ·THE M~TC>R: VEHICLE DEALERS 

ij~~rirg 

-Coµn$el 

•. 

·· · 'INST.I'l'UTE INCORPORATED · 
hay1.ngits;'reg.i,.$i:;.l;!:red office 
?i.t· :W,~++:i.'ii.~:i:oi1 · 

RES:E>ONDENT 

} ;e'!j!1:>rua;ry 1984: 

. ,RS Craddoclc Q~ c'. and T s Be~-i:t±e for Appellant 
' lf P R~ed f<;>r !li:spqri¢1~ilt · 

· Ju(l,9¥1~Il t .· 
_., .. ·.: .. 

9 .. February .19.84 ·-·· 

f 

iJ:ille appeilant's licehc~.asa mot9r veh.icle dealer 
Wct!=J· canc::elJecl b¥ th~. Motor: V~hicle:'l)ei:il¢rs 1·Lf~eilsirig Board. 

(llthe ~qc1.rcl")._on a ijo~~Itjp~r'i~"af·f~:i.'.lc,w-j_~g ·tileheclririg of.· 

.. · a,p appl:fca-tion ~a.de. by th!;! resp6ndei1:: pursu~nt' to s 112 of 

· the·~o~or··yell:j.c;:leDe.alersi _Act,.1975 ("t:h~···A~t!i)..· 

A.t the con_clusion 'of th~ h.ear:(ng of this appeal 

I·ordered : 

L . Tllat the_ order f9:r _canc<:ll,c1.ti6n of licence 

·. :c~e quc:1.s;hed. 

2. 'l'l)a t in substitution for the prder of. 

c:ance;uad.on ·1;:he ap~e1l&nt: 1 !:l- licenc~ 
•'• ,• •.••. ,,,., .• ,. ·: ' ·.,,., .',, ::•_ 1 •• , •'•• 

., .·Re suspende~ .. f~r a. pefiba, ·bf .three 

rp~nths from 8 Noveinbel:'1983.· . '.'.: .•, . : '. . . .. ,. ' . ; .. · .. ,• 

. 3. 'l'hat the order for co.sts of $750 mc1..de 

PY i;:he )i}P?trcl agc1inEl~ 1;:tlT .· ~ppellat')t remain. 

4. . ':r'h.at the repponqent J?~Y to· th.e appellallt 
-· . . .. 

J:>,y W~Y c:,f costs 9f _tho~e gPr?ea:J. · )?;r9c~ed,.i,ngs 
: :;•-~ ' ' . : .. 

:tlle $.1,p[I of $500. 



•-

• 

Qwing. to. th.e desirabilitY :pf g.i, ving tlle_ parties 

c1n ir14i~a,'!:ie>n 0:1:Cih~ :r~~\1lt -pf ,the ap;!3~1 at -one~ arid. the 
st:tiptu;¢f;i .pf 1::j.~e p_:r~~~Ilti~~i me/ fr~~ g:i.ving :reaspns . for 
j~q~~t j_.~egi~telyt I: ;d'-1i~eq \1;ia.1:e regsons }'iould be given. 

l~t~:i.:-~ _I APi ~ive ~h~s;e :reason_s / . 

THE FACTUAL SITUATION 
•.··••:·,,.' .:,· .·. ,. 

T:P,~ . c1ppellant was ~ l.i~en~_ed mot.or vellicle 

ge~ler Cc,l++Yil'.19, ori •·bus;j.~iess; 1,n Palme_i~-t~n 1'lorth. •· It had 
: b~~~ in .pµsdness fo; ~ariy yea:i;s ip Jll~; a,reg aricl _with. the. 

iptip,gµc:t:ip!}' pf liceri~ing· q:f qeal,e:rs .i,t was is~ued with a 

+-i:9.~rice i,?;1 ~ptiJ. 1977~ · 

'f'hE! record f;ihP\'fS thc!,t Wil:J..iam. Wa,llis Wedd and 
La,n,ce ~a1:tin WE!lc:l.:. ~fr:e · l:>oth. :des;gnc1ted -- a,s : t1anc1g~ng· Directors. 

Fpr tp_~ lic~;r.is:ing yea:r: ·19B_1.,,;a2 onlyv{,tllicii Wallis_ Weld 

. was ~hewn as the Qljie_f Executiye Office:r of tpe cbmpany -
. : thi~ l>;other· L/:irl~e M~rtin• Weld· h~v:i.rig-, *E!ff the· coinpany. · The 

'/ c1ppella.nt: -etqpl9y~c:l . a M:r St~~c1rt as sa1:~srniiil in t:he cqmpany '. s 
•_ biJsiness. · 

- · .. ··. :.- .' ·.; · ... _,.. 

··,_ .· · .. :·. ,' . ;. 

. Orfabout 12 JWle '1983 a· Mr. W,:_c:hael David Howse 

. Illac:le a COJllpla,4.nt \~ the respoJid~htri; Pal.lllehiton NO:rtp Branch 

· · ajj6ut a 'ae;it~l P~f ried out by '~ill\ ~i tp Mr st:ewa~t. . The 
-. pe>Illp:!.:ain:t as i;iigneiµ by Mr Howse :w;s - a~ <:Etillows: 

.. 1··. . ' •· .... ·,.' ., . ' ; ·,:.: ; .. ,··,··. 

-
11 DifJ. noisy.· Automatic transmission 

-·Iiot_.changing properly. Usesa_lot 
of oil. ··_Window card allows .. $4999. •­
Price on invoice $5990 .•. - Y~ar shown 
as i972 b.1.:1t is 1971~ • .· WiAc;:iQW dard . 

__ i,.b:t s}gt1eid. · 11 . ·- · · ·.-.... · -___ - --• 

-· .- · T.ll~ complaint was ~efer;ed tq. the appellant wllicll 
replied· that- i11ei,co~pl~int tlad. ~een-;eis<:>lv~a.•· NeyertheJ.ess­

Mr R,u,ss;eill, tn,~ r-e~pon~erit• s executi~e Of f.i.~El:i:, vis_itecl 
Palm~;i;ston Notth and. interviewed Mr Wel·cr at th~ appellant Is .. 
p;~~is~s ~---_ - ~~ al~o · spokei to ?-fr, S:te~a?,:t •. 

As a result of iriqui~ies ma.cl.El,, it was learned 
tllq:t the' Hold~~- St~~esm,an sold tp M,rHqw§(was owneci bf . . ',"'·~ . 

,Mr Steiw~rt~ n,qi;:. bf tiik 6om)?~'i1yr. ·•- tha't i tJvas · di13played in 
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', ._·.-. .., . · ... ;.·_,· . 

the appellant's 
· the ~ppellant. · 

'Y;ard a11d thiit · the vendgr was Mr Stewart not 

The respbnd¢ntsupseq4~11t:ly qppli.ed.to the Board 

tjnder ~- 112. of the Act f()r an cider canc:eJ..ling or suspencling 

. the ap~~llap,t•~-•·l;;i~ellcil;l,~p9n .the:gic:>¢1cls : 

(a) 

. (b) -

, ~c) 

'l'}lat t:~e li~en~ee ::nd/or its officers . 
11:<!:S be.en guilty. of.~isconduct_ ih, the 
co,ursie ,of the licensee's business as a .. 
xnotor. vehicle dealgr ancl that by :r:eason 
of that misconduptit is. in thEl interest:s . 

·,· of th1= public : that ttie ;Jieence b!:l cancelled 
·q:r; suspended. · · · · · · · · · · · 

That the . 
-officerEI 
it is in 
that the 
1icensee . ~··, . . .. ·". 

.. . ' 

licensee and/oi any of its . 
is of sucfr>,a' c):la1.cicter. _th~t 

_i::he intere,sts:0£ thepublic 
licence be cance.lled, or the 
stlspElnded. · ·. · .. ··· ' · •. · · · · · 

' ' 

'J;'hat the licensee has failed to. comply 
·. with any• i:-equireme,nt: of s 5-7 6f the Act 
·ielatirigto the supervision, nianagement, 
c1n<l coiltrol of the . cqnduct of its . . 
µtisiness as a motor vehicle dealer. 

·. · i;>7e>visions 

·. :Thos~ grqurici's 

of s 112:e>:I: th~ 
were based OJ;l tpe fol.lowirg 

Act: 

"112 (ll 'l'he I~stitu~e, th~ Disciplinary committee,. 
or·•any _other person .with J..eave of the 
Boc1:i:d, may.at any t:iroe·apply-to tp.e 
Board fqr an order cancelling a inotor . _ 
vehicle dealer.' s licence o;i;- · suspending , .. · 
tpe licensee. on . ajly . of th£:? f,ollow;i.ng ·­
:grounds:. . ·•·. . .. . . . 

. (d) 

(e) 

That· the licensee·,·. or, in' the _case. of 
.a;· licensee compc1ny, a11y officer of 
the co:inpa,ny,. has b_een guilty of 
m_isconduct ;i.n th_e. course df his . or 
the·compahy's bµsiriess· as a motor 
vehicle dealer/ ·•• arid- that by reason. 
of thatmisc6nduct '.it: is in the . . . 
interests of th_e pub:J;ic that . the ... . 
licence be cancelled O+ the licensee' . 
be, sus~~4dec:1:·-· - .. ·. . . . .· .. ' .· .. • 

Tha,t the licensee, or:, ;in the ca,se • ·· 
0£ a. lic::ensee CC>Illpany, ..-any' pfficer 
p:E ther company, is 'of' sliclL a character 
th,ftit i's. ih'the intE:!rests of th.e ··· 
public.thc1t the liceJ:1c:ebe cal:lce+l~q 
or tlle lic-ansee · be ~:U,~l?ended: .· 
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(h) · .That the licen1:1ee has failed 
to contpl:y: ·. with . a11y requirement 

· 'Of section .5 .. T Qf tl:lJs 'Act · 
(relating tq tbe epipervision, 

· ·• ntan~geajen:t.~ · · and qont:r:ol .bf the .· . 
. conduct of his <or its business 

as' c1. motor vehicle dea:J.er at,. 
aliy place of 1:>usiness). II 

• - • ·.~ • • • • •, • .'"_' ·.: '. ':'· : • "•::·.• .' ' I • 

The relevant p:rov:i.sions o.f f:!· s7 a:r;e ~s fol+qws: 

·. •iin (;I.) ~ve~y liceneiee (other thail a licensee 
COµlpany) . slla.11 personally . supervise, .... 
manage·~ and contrqi "the.conduct of his 

... 1:>usiness . as a motor vehicle dealer at 
his ·prin9ipal·•.place>o:f hµl:iineEJS. and at 
eac::l:lsuJ:?1:1id:iaryplac::e of'bµsines1:1·narned 
iri the licence : re:J.c:1,tin9 tq his principal 

}?lac;:e of bu;:iineiss. · · · ··· · · · 

( 2) . Ev~ry• lic::ense~ company 1:1hal]. ensure 
that.i.t:sc:hief e:xec::utive•officer, or 
suq!l, other person· as mc1.y .. :pe ci.pproved 
for t}ie time 1:>ei11g by .the· Bqa,rd~ 
persoi:,ictlly S'1P¢rvis.es; manages, ~d 
controls the'condµct of.·the company's 
bu1:1in.e.ss as a motor• yeh:i,cle dealer at 
t_he coinpa1;1y' s principal plac::e of business 
arid lit ea,ch s.ubsiqiaiy PJ..acEf 9f buei,iness 
nained. in Jlle l':i:,cencerel.c1tiI1g· to its 
pr:in¢iJ;1~:l. place of pus:ini;ss. · · 

' . . . . . 

(3) Eve:cy licensee (including .cl li.censee 
c::onipany)' shall, in. respect :of E;!ach . 
branch office, en:sur«a that the branch.· 

.m~riagerpersonally supervises; manages, 
ancf :controls 1:he con.duct of ;.tl:le licen.see Is·.· 
business ·as a motor-vehicle dealer at the 
1:>ranc::):l. off.ice arid a,t each : l\!ubs.j.dia,:ry .. 
p],ace of business !lamed in>the.l:i,ceince 

•·· :relating .·to the bra11c:h off.ice • 
. ·.··- . . . - ' . 

(4.) Forthe pur,poses of s:ubsec:tiol),s (1) to 
·•.·· ( 3) of this sec:tien, • a ,pe:rspn shall npt 
:Pe deeJllecl to l:>e· P.e;rs,onal:t.y. ~:y.pervising, 
rnc:1.n.aging, and c:on:trolling the. conquc:t of 

· bll:s,lne1:1s,cit. any place of;_:pµ1;1,iness unless . 
. he is pre.sent anq actively eiiga.ged in 
the conduct .pf b.u.s;iness. during a' 

· · sups,tan,tial par:t o.f• tl;lei time when that 
P+a(j1; i.~ 8Pe.Ii for bus,ine1;1s. '1 .·. 

·.THE BOARD'S "DECISION 

,· 

·The B,oard, after hearing evidence and 1:1ubmissions 
Jle],d_ bn the. :fscts th-~t· gi~und (b}. ~elclting fo the character ... ,.,, ... ,m,-, .•. , 

of the licensee. . and .. its officers l:lad IJ;C>'l::. pe.e.n Jnade. out~ 
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. It c;Iig f:i,nd, howeye.r, .1:hat the grounds relating to i;niscofiquct 
(~dei:- EJ. i12 (J.)\a) . and .misxn~nagexµent (unge.r ··s. 57) had be.e~ . . : ·. . .. ' . . ., . :• . . , . . '• . . 

µia,d,e out •. · 

Tne !3<:>ard then considered the alternatives of 
c~cef l<;ltio~ pr ~uspeg~ion . of tb,e. a.ppel:L~t \i;; . licehce . and 

P:t"cle.-F«:!d 1:ha.t th~ li~ence be· cancel1~4.:, ·· .,,,.:,- . · .. · . . . '.'.·, . ,·, . 

GROUNDS OF APJ:>EA:L. 

· .. The appella,nt l:las appea;J.ed a,~a,;i.nst that .decision" 

11pt:>n,'l:pe groi.µi,¢1.s :t:h~t it wa,s w:i;-qng.J;>pt;l:l in f.c1c::t and. in law: 

·. The .J?a,rt.i.cµ+ai:: ·-Itlatters rais~g .Ot,:i Mr C;ra.qqock on appecil were 
th~s-~ =' .. ·· . . . . . . .. _· .. ·.· ... 

DECISION 

l . The' Bqard app~a.rs to have, in effect, 

revie.weqthE! appellant's licence by 
. · .. · . .' . . . ' ·, .· ' : ' 

· .. '!"a¥ of gen~:r-al review which it cou:J,.d 

no1:.proper;Ly.dp When dealing with.an 

a.J?plication under .s .')..12. ' 

'I'h«:!Bbardmisconst~ued tl;le e:j:fect of 

Mack;i.e's case. 

3 ! That neither ·of the grol.lllds set oq.t in 

4 ~ . 

s 112(d} or (h) was J?royed ori the 

evidence to .the reqti.ired s.tandard. 

·- There was no misco~duct on the part ... ·. . -. _., '-... . ·, ... 

9f the appellant~ at worst, merely a 

wistake which did not amount. to mis­

¢Oilciµc::t. 

The order.for cancellation was dis~ 

proportiona.te to th~ c;j,~c~1:1fa,t1ces o:f: 

t.he c::ase • At most, . a sl:lptt period 

o:f:.dif;!qµalific~tiqnwou;Ld'ha;~l)~en· 

. ~ppropriale. . 

.rehearing •. 

'this ap);i~al. falls to' be dealt with. l:)y. way of 

I b,ave rea.dthe eyiqence :Pe.fore the Boarg an¢!. 
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witho.ut g9~p<J int;() d,etail I am satisfied that pot~ oj: the 
grounds in s. li? (d) c1nd Ch) w~:~~,;~d~ out. 

+n. ·so; fci:r: as th~: all~Sl?d m:il;1c9nduct: i~ concerned, · 
Mr··Cradi;lock l:!U~mitted that Mr ·w~id'.ha.d been mistakeh in 
b~l~~;~rig .. '1:h~i:· ~;·Ji~w;;t wa~·~n'ii{i~~-.-to -~~1+ up·_~o six 

. 9c:l:rS in clilY -Y~ar ~I? a pi·i;ate i;qi.iidtiai. without beCOJ.ili~~. 
ii motcj_r v~l'd.c;:1~ d~~ier. Refei-e11¢e•wcl~·madetd s 4(3A) <:>1: 

the Ac1: arid t-o Q'Connor v Palm~i and Clrs [':) .. ~6Q] 1 F.I,.~.~97 

. ;~~;~;_\h~ .. -P.\l~tr~lia~ Gb~ofo,e~~t~-I.ri411~{~i~]c _cour-thelq }J1at :t~i:::~::t~:::cik:~¢ J:han me:re ·ne~Jigen~e,· ~r:r:or .of judarqent, 

Even giv:i.ng t-1r W,eld the.JJenefit 0:1:·i,eing 

·•·t~:tr!~:/'t~;tt::· :i;::·.:;~i~:::ti!~:!::: ;::::~~i::· ~ 
·:~~i!/:.:~i~:::;;4 o!\::"!!,:fi:;t~i:::::::•P:~:es 
ci.nct o~te~e4 tor; sale UI1der .the ;pp~:j.1a,~t• s ni:llllE:l when it .wa,~ 
not tp.e ~~n4q;J:'.~ · The cc1:r: sale card of· the Holden Stci,tesJt!an, 

s0+4 tq Mr ~9\-?Sl=l . po:r:e: ttie app~l.la~t,, ~: *qIU~. 

At .the hearing, • .Mr. Welq ~9knoJ•dedged that hEf 

was aW~fe of eight . unlicen~~cl t~ai~act:iop~ by Mr Stewart. 

l:>µt th,at :facf: ha1;1 to be pµt ip p~oper J?erspectiye. After 

tl:le. in,H:ic1l qale to Mr Jiowse, that s:a.ie wa,s ca,nce:!.led and 
Jnon~y t'efurid~d i:o Mr Howse, but the Holden St~tesman and 
. a Fo:i:d Escprt Van which h¢ . had takez:i as a trade~i~ were 
(i:?xbhanged j{th cle,aler~ .· ~ng yehi~les r¢~eived were iri turn 

e,:,cch~nged @~;tl, i;l. total of s~~e eight .t:ransactions in all .. ,· ·, .•, . , ,, ... ' . · .. : , 

w:e:t~ p1:1rried 9llt b:,/ ,M:t: Stew~rt. 

. '.!: was invited to define what ma,y amcrqht to 

Illi~ccmqµc;t :j.n · te~s ot' s )12 ( d) b~-t J' ~refe:r to a\\Tait µnti+ 

S\lpll m~Y l:>e neCes:~ary . for . the ~~so:J.'1tipn of. ~ pa:i:ticular 

The· o-t~er allegatj6ll \'{!}::\.ch t~e Boa~d found ·. 

es.t~lishecl was tpa,1:: of xn:i.sinancJ.gement ~ / I agree, \\Ti.th -the 
B.C>cirq. 'thc1t' Mf, W~lci},s ~ohqU:<;:t i~:>tlle' inc,.tt~~ ;Ee:L l sllort of 

· tpe standai·.cl. to l:>e :expected. of a chief exec1:1tive officer 
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·@~·tnat too µiuch fr~edorn1nrespedt of the selling of 

bis: 9ym' vehiC?],es ~~SI g-:j.v~il t,O z.tr S~e~art. At the same 
t:t:rne tlli;tt:<~ftuc1:tion WM ~rol;>~lfl,y l>;ought about by ~r Wel,d 's 
ud,~:tq~E!n belief rela,ti,ng to .~£· Stewart.' s right to 1:1ell 'up 
tq 1:1.tx ,earl:! ~·year., The Be>a:rd's 'iind:ing .of mismanagell\ent 
w,a,s·ju~tifi.ed cm the ¢vicl~~~~:· ,. ' ' ,, 

. .· .· .. . .. ·. 

:, :J,:t:•is in ielci:it:m tq t.pe penalty of .. cancellii-:, 
· tion imJ?e>E>ecl that I dif:Eer frqmj::he Bqard :j.n this case. 

' ' 

', •,', ·. ·. ' ' 1'E!F 'rne say at the outs$t t~a,t I do not in any 
·:· -. . .:' ·.· :. ·. ·: . ... ·.: ·.·-- · ... _. ., ·; . .. . . ··: ' ···,tr. . 

'flaY :re1:1Lle f;qm what I 1:1aiq j,p Mackie Is qa1:1~ (Mackie V ' 

The.Motor Vehicl~0ea:iers'Iri~titut~:Inddrrorated~L198.Q,7 
'., , ... ~,·::: ..... ,·,:.-.· ":,'.:_<:·1·.-.· .... :-,'.:._·· ,;.::':\"_ .... ·_.~ .. ··:.- ;, .. -.,:··· .. .-:,:">····'·".-.: :-. ·.--·:,:",":." ,·_ .......... ·. ', ._.·._.._ .· 
1, NZ1'~ Sa6) · about a licensee. putting its ho.use in order. '-. , . .':·.-_.\_. /" .·:-.· .. ',.·: ·'· ·.•.,·•.• ..... ·• ·, ··, ··-; .. •'.'\',• •, ... "., .... ·.' .... 

',The ~usual PJrf?\l.In!3t~ces ,rel,c1ti119" to the putt'i'ng of the 
llogse in Prq'?r/ howe\7er,hav~pers:ua4¢4 I(\e t})at it woµld be 
Wtfust: to the 'l.iceri:$ee to ca~cei ij:s li~E:mce 'and not to 

t lll~:r;ely sus~;hd that iice~ce. ' '' ,' 
.· .•,, .•··: ·. '· ·.·· ... ' . 

Tlle app~lla:nt l:g1.1:1 bee,1\ i..n the mo.tor trade for 

a le11gt_hy .p~#~d, :Of time §tnd i?-J?par!=)rit+Y bqil f up .a ~ood 
. repu:t:a.t-i-pn.' Thi=re _ is no, ~yid~nce 6f ~ny ,·irregularities· 

before Mr Ste.wart ,came on -the,' s(::~~e a.nd ell though t:here we:re 

. r:.~me eigbtn\q1::e>r vellicle.s in:Jq:Lved; · all the t:ransactioris 

~i?~nini~p :f:.rC>J:l) tlle one Selle by: ~r ~t~wi:l;i;: ,to Mr Howse. 

The-obyious thing fo:dQonc~th~ position was 

made clecir to z.ir.•· ij~lcl }tla.f:l for hi,rn tq 1:;a~e lega;I. ad~ice and 
.··· '," . . ·. . ·'· . . ' 

· .. a;ct: upon i1:;•~ Mr Weld took such advice a.nd acting upon it 
he dismissed Mr Stewart. +f that ~it11ation had remained 

then 1::he .a,pfiellclll~ coul~ ha.ve app+"pacl1~.c1 the B~ard with 
eyidi=nce of a situation where,, the inajqr CclllSe of the prohiern 

·p9<i b1=e,p .r~mpve4~ ' ~l'le appell.a1t~s.pa~:t :teco:rd a11d planr:.•·· 

Wl}fph it \yO~l<i_ have t:o have made for' •t~~ fqture seigng of 
par!:i .· ap.9 ey:i,<ieric::e of supe,rvision would 1:;hen probably . have .. 

b~en s1#:Eicie~t to. 9,?tisf:y, 1::11e· Board tlla.t:. i.t 11aa put.its · 

h~µ1:1¢:j.nqfde+• 
_·, . ·.. '. 

·;; 
.. l,!o}'lev¢rf .for rea.so:ns wh,ict,i a,re not clear but 

r··· .. ,,·. ,• 

·•%~~; 
whiqp in all .pr?blbil.ity' stem frqrn 1'.i+ Pt:ewart a:Lso consult:i.n,g,:(':i~::\) 
the r:;a,me· solicitor. and di.scq,ssing ~att:e;rs :witll him, that ,:\ti{'!'': 
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sol.j.pitol:'. cha,n,gecl .hi.s / lll:i.nd, c1.nd ad,vise,d the appellant· to 

',, :rE!:Elml:)lqy ~~ $,'tewa,rt bec.alls_e. lle .t:l)ougl),1:. t:tlci1;. ,t:.hE! q.is~issal 
was, J:.60 s~;Jr~ ~ · + s:uspeqt t:,p.~t ;tlle sc:>lic:i. to:r may not · 

lli=!,ve qeep ii\iaie of qr had, q.µe ~~~~:i;d 1;:.Q the•proyisiphei of 

t:Ji~ ~ot:o~ V~l}icle Deal~r:s f\Ct q~ \() th:e pl:'.b,vis~o11; of 
Mackie Is ca1:1e .' ijow~Vel:'., Mr Welp. cannpt be. unduly cri ticisecl 

,. ':for ~ct1.n9 on.bl~ solic:i.t~:1c• ei ~cl~i~e. 

It:. wa~ ,foi Jho~e , reasons ~lH1t:z.1:r we~cr appeared 

pe:Eo.:r:e the Board \\Tit:b Mr, l:ltewa,rt sti:!,.l employed as a f:lalesman 
of. tqe coII1papy. t-1:r we1c1 d:i.p j:§lll, t:h,f B9arc:l, howev~:i:, fQr •· 

·. :rec1.so11s which,. he gave, tl'lc11;: h~ ~ould n~t have Mr Ste~a,rt 
W9~ki,,qgf;~·tl}eqompaPy ~nylorigE!F ~n,d 1:.hat,he was leaving it 

•W'.11;:.tJ,fte~ the. hear:i.ng t:ot~ll-hiili to find anothe~ jol:>, 

I1J :J;a,c1:, · Mr ~j:¢w:~:rt I s .• seryices w~re · '\:erp1-ihc1,ted the ~ay ·. after 

t!:le ~Qcl:t"d l}ea,:i:;:i.rig,.·, rhe J;>resent aPJ?E!c!.l l:>eing one by way 

qf :re~~a:ring~' the, fact 0£, MrStew~rt' S dismissal is' one 

wq,i,ch I 'a,m enttt+~d to we:i.gh ip the ba,lancein arriving at 
my·declsiop. 

·The Board based its decision to cancel the 

licence upon, ~roµnd. ~hat the appeJ.tan~ h9d _n9t, .pµt: its 

house in ~rderfor two reasoris: .. - ·,} ' . . . . '• .··. 

1. I.t. ought:. to h,ave ta~en J;teps to disllliss 

2 • 

· Mr_ St:.~wa~t pr_j.9±: to t:h~.):loard •hearing. 

Mr Weldshould:have dE!ffiOnf;ltrat:ed greater 

k11owl.edge of motor vehicle dealin9 and 

~~ts; of J?a:rli~~nt .'.". bthe;i;:-. than the 
:t-iot~r 'Vehicle D¢.al~;rs Aqt ,.;. which may., 

relate. to motor vehidl.e . tr~ns~ctions. 
, , 

for. the reasons which I have briefly set out. 

I nave come t~·: ~he v:iew th~t the fact. that Mr Stewart was 

sti:Ll ewp:Le>:yE)d PY.th,,¢ COmJ?A!lY a'!;·tlle date.of hearing 
should not .b~ weigh~d J1ea,yily a'.ga,ipst the. appel:Lap.t •. 

It qid .di~llli~S 11r St~wa.:i;t: it re'.".~nga,~4 him on legal 
aqvice; it: t6:J.o. tl:ie.~oard it wa~: gqip.g t:o disJlliSs .him 

_:the. foliow:i.ng day. and did So... ., , • 
. : . - ',.. .,, ' ' . -· . , . . 
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Tbe. continlled ~mpfqyment of St!3wart fr_oxn the 

t:j.me. 9+ th~ ~n,quiry by .t:he rE!sppnde:r:lt in July nn.til the 

p~a,rin~ Jn Nov~mbe/ ·+esµlt~d ;ip.' tjotp.t,pc:, adverse being 

·a.;l~pqyE!recl to have qccurred. • 

.. •· '!'Ile qth~r fc!,ctor which weight:!d_witp the Board 
.. wai;; \'/hat I\1ay be p:ife~red to af! Mr We'.J..d Is ir1experie~ce or 
• :i.n~cle~µacie~ in _h!sltrjp\'lledge. as. ~hi~£ ~xecutive·· officer 

repult,in9 in lack of ~:uperv.tsion. 
·.:· . .. ,.--.; ' ',; ... ,·•.,,. 

The requi:i-:-~ments< of s .5 7 :Eo.r s4perv:i.sion 

· • The cp.;l~f execut:.:i.yJ of:Eicer .. mllst 
P8f~Qna11¥. supe,:pvi~e, tlle qqndµct 

_q:E ttte coinpa.ny' s. businE!s~ •. 

(b) :£he cl:lief_ 13~ecutive officer must be 

p;-esehtand cLctivel,y engag'ed'in the 
conduct of the business · durb1,g a 

subs~antial par~ .of tl1e .time when 
the business is oE)en •. · · 

. . . 

are:· 

.... ·. · bn the· .. evidence, M;r WE:!ld dld pE:!rsonally supervise 

the ~ppella~f's business arid dicl attend usually qaily from 

1 •. 39 ,9-m to 5 p~. . I.t a~Eears t() me. that_ it w-as not .SO much 

t}:le fc!-i:\.ure to.superyis~ whi.cn'. was esitahlif:!lled in this case 
.. Pit tafhe.r ~i Weld being Inistaken ~s <.to. Mr Stewa;t Is right . 

t:.o SE!],l up fq. s;:b{ ca.r~ a :year wi thoµ~ being a. mot~! VE:!hi~:i,.e 

dealei" ~ al;}cl :WP,g,t ', + .. s~;;;pect wafl M:r St~~a.~t' 1:3 •. somew,hat under~ . 

hang ·w~:y. ~J' 4.~~ling ;,ith his own v~hisles. 

\.Thi5. was not a re.view of the app~oval. given 

p:r;!3viqusly bf the l3p~rd pf Mr weid ~s' ~hief executive · 

officer. . J;i~ was c~J?prOVE:!d apd :;;~sfunaoly the .. cri te:ria 

requ,if¢P. for appl:'.OVal we:re me·L 

I do not think Mr Weldis q.pility to act ciS. 

chie:E.e,xeoµt:i.veoff:i.°qe:i:- wa.i:i.suff:i.c:i.ept:J,y investigated in 

thi1:1 mi:lt:\:,ef so· as to ~riable the B9a:,:-ci tq reach the ~onclu,si~A · 

that !le :Wcilf ~1;1u,i tap:J.e for that purposi.<a.- and that fµrther 

step~ pl;10~1411ay~:.b~e~ t~ken by Mr We:l,9 to imJ?rove his 

.before tl;le• d~te of.·hea:,:-ing. 
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Wl}ilsit it is .for .the licensee to show that it 

ha,s pµt . its hpti8e in orqer, I thin~· that it has· now done 

sic;> ;in so. fa:p as ~r Stewa+t ;is no l.<:>nger elllployed by· the 

company. ·:j:p so :far al? IJ1anage.lll~nt: is. cop,ce'rned, Mr. We1d 

was .. app:roveq. 'as. chief ¢x~ci.:ttiye offic:er a119 t}1e p~siticm 

is 119 ~o7se .· th,.~n 'existed befoie t;he llowse transaction and 

ac::,tions of ~r · Eltewart and propably a gooq. deed better so 

fa+ ''as Mx- .w~l~'l'i;; ~nowle.dge. of the ~ct' c:1,pq. his re:!:!pOnsibilities 
, .. ', - ,· . . . . - .. •.,, . . .''. ·.·' ·.• ·.. \ -_ . ·, . 

:i,.{ conGer~ed~ :Th,.ere is good real;lop' to treat the Ste'lilart 

~pisode ~s ari a.b~rration in tl:le. ptl:le;rwi!:le good record of 
. '.. . . . . '• . . .. ' ... . . '._: ... · . ' . . ~ 

tpe co~pcP:1:};7 in the e:x:pectatfon _t_hat the appellant has now 

retur~eq. to e-cceptaple :operation~ 'l:'he uilusual circumstances . -... _; ·.·,·, · ... '. .. . .. ,·. . . •' ,· 

· here )l.lSiti;l:y .:mY be:lieving th.at such will. be th,.e. c<;1se •. 

_Fpr: the :foregoing.reasons I all,owed ttie appeal 

an4 s\ili~:t;i;!:).lj:~d t;he ord_er pf· SiµSipen.sJon anc:l ltlade th,e order 

as to c_pst,9 to which I have referred.' 

SC>l;icitors·Jor the ·appellant: 

Solicitors .. _ :for th,e respondent: 

·Jac6Ji>s·,· Florentine & Partners 
(Pa:+I11¢r~ton Not-th) 

Scott, Morrison, ._''Dunphy & Co. ·. 
<We+ l:i,pgtqn) ._ 




