THE IGH 'COURT OF NEW ZEALAND
WELLINGTON REG STRY SR

M 582/83

. BETWEEN.;fWELD \MOTORS LIMITED a duly

R “ffw,lncorporated company having
ltsﬁreglstered offlce at
rston North ‘

APPELLANT-

THE MOTOR VEHICLE DEALERS
JINSTITUTE INCORPORATED

9 rebruary 198,

. Judgment’ 9

'v_f'fthe Motor Vehlcle Dealers' Act 1975_("the Act“)

i At the conclu81on of the hearlng of thls appeal
_:“IVOIdeﬁéd;ﬂ St‘ : o AR . X

'??‘1?1*7That;the§¢raér'fonJCéhqellainn*off1i¢eﬁcé

HQvZ.EE]That 4in. substltutlon for the order of “f .
""’5cancellatlon the apiellant's_llcencef SRR

v”fbe suspended for a perlod of three'
fEmonths from 8 November 1983

f;“3;,lfThat the order for costsvof $750 made
b f»by the Board agalnstfthe:appellant remaln.v’

'e4t j[That the respondent pay to the appellant
by way of costs °

i ; ose appeal proceedlngs
’:the $um of ssoo s o




Owlng to the_de51rab111ty‘of glv1ng the partles o
:'on ofwthe‘result of”th app al'at once and the e
! g1v1ng reasons for H»_{'
reasons would be glven -

.“,,

‘lef n01sy. : Automatlc transm1551on
jnot changlng properly.,“ ‘Uses .a lot
‘of ‘0il. ~ Window card shows $4999..
rice on-invoice $5990. '~ Year shown S
'1972 but 1s 1971.' card :,%~

o Mr:Russell, the' inpondent s executlve offlcer, v151ted _
' Palmerston No th: and 1nterv1ewed Mr Weld at the appellant S

He also spoke to Mr'Stewa't.»

' As a'result of 1nqu1r1es madeh&lt was 1earned

that the Holden Statesman sold to Mr‘Ho e»was owned by _
"that 1t was dlsplayed in

Mr Stewart, not byxth e“'




'-fdthe"appellant s yard and that the vendor was Mr Stewart not

W ) RS _ The respondent subsequently applled to the Board'py.
ﬁ»'vvflfik ’-:,under s 112 of he Act for n»hrder cancelllng or suspendlng '
A i i._the appellant' A' i e § ; :

fj(a),:That the llcensee‘and/or 1ts offlcers
S Cgui 1sconduct in: the‘g”

’Se ' Wbu51ness as.a.

; 'vehlcle ‘dealer-and that by reason.

~3_,of ‘that misconduct it is in ‘the interests .
- of the.public’ tha_ t ‘.1cenCe”be cancelled

'rgﬁor suspended' o ; '

;(b)ftThat the llcensee and/or any of 1tsf‘

o 2rs is of: such, character that
"-=the.1nter ts of: the- publlc
o ‘the licence’ be ”nce led or the %
f;wllcensee susp_nded RN

‘iﬂlc)'yThat the 11censee has falled to comply R
S0 wwith anys requlrement of" 57 of the Act - .
,hv‘jrelatlng to. the supervlslon, management,
% and ‘contirol ‘of the conduct of its '

g:fbu51ness as.a motor vehlcle dealer.fg

rounds were based on the follow1ng

kprov1510ns of s 112 of the Act

- “112(1) The Instltute, the Dlsc1p11nary Commlttee,;f'»‘
e . or ‘any other person ‘with' leave of the & -
¢”Board ‘may ‘at. any: tlme apply- to the =
: IR o S Board for an order: cancelllng a motor’
R T e 'Vehlcle dealer s-licence- ‘or. suspendlng
U . " the’licensee on any of the follow1ng e
'3¢grounds.,f_j SR L

*ﬂ'f(d)E’That the 11censee, or, in’'the case of o
Cemieal licenseel company, any offlcer of}.

.7 the company, has been gullty of.: -
,'fmlsconduct in the course of his or11~-'
. the' company's’ bu31ness as a motor e
~;ngehlcle dealer; :and that by .xreason, =
- of that mlsconduct At is din “the "

fllnterests of ‘the’ publlc ‘that the .
~licence be. ¢ elled orlthe llcensee ,'
'suspended : ;

i e) That the’ 11censee, or, in the case -

e of a_llcensee company,/any officer:
L ‘ is of such a character‘
. that” 1t’15\1 “the interests of the = . '
vvpubllo ‘that the. llcence ‘be cancelled ,
,f'or the 11censee be suspended.‘,. s




_(hlj'That the llcensee has falled S
Lo to comply- with any - requlrement»'-
- of section’ 57 of thlS Act
‘1:(re1at1ng to the superv131on,»' .
 management, and control of the’ . .
conduct of his or its‘business .. -
: ) motor vehlcle dealer at

: Every llcensee (other than a 11censee i
lfcompan;) shall personally superv1se,“ 5

»~;such other person-as: may b .

o for the time: belng by the- Board

v.'personally superv1ses, manages, and..
~of ithe ' '

ﬁthe company s pr1n01pal place_of business . -
‘and at ‘each sub51d1ary ‘place: of bu51ness

: ed. in the:licence-relatin “to 1ts :

g rln”lpal place of bu51 ess.,v' R

“QEvery llcensee (1nc1ud1ng a llcensee
. company): shall, in® respect of each .
.. ‘branch office," ensure that the branch' =
4‘;manager personally superv1ses, manages,.,"ﬁA
a,ﬁand controls ‘the- conduct O£ : the 11censee s
M;busmness as- a.motor. ehlcle ‘dealer at. the;v
- branch office and at each-subsidiary *
= place ‘of" bu31ness named in.the’ llcence
*Lrelatlng to the branch offlce.‘

- (4)1For the purposes of subsectlons (l) to

- 0a(3)of this: sectlon, ‘a perso ‘shall not-
. be: ‘deemed. to ‘be" personally perv151ng,-
- m anaglng,and controlllng the conduct of
:*bus1ness at any: plac of buslness unless
- he‘is- present and:; tlvel ‘ i

" “the ‘conduct .of business. durlng a
' ubstantlal part of ‘the time ‘when: that

> open for busmness.~-""

THE BOARD S DECISION

: The»Board"after hearlng ev1dence and subm1551ons
held on the faﬂts t _t ground (b) relatlng to the character '

of the 1lcensee and 1ts offlcers had not been made out.




‘fIt dld flnd however, that the grounds relatlng to. mlsconduct
_'”(under s llZ(l)(d) and mlsmanagement (under s 57) had been
.jtmade out. .

S The Board then con51dered the alternatlves of
v‘cancellatlon or suspen51on of the appellant s llcence and -
’aordered that thevllcence be cancelled :

" GROUNDS OF APPEAL

The appellant has appealed agalnst that declslon

"dpl,~czThe Board appears to have, 1n effect,‘

rev1ewed the appellant's llcence by

: }way of general rev1ew whlch 1t “could

"wnot properly do. when deallng w1th an
.appllcatlon under s 112

2. f;The Board mlsconstrued the effect of -
'fMackle s case. : T

,d,ipEThat nelther of the grounds set out in g
s 1124d) or (h) was proved on: the:"
Ttev1dence to the requlred standard
:“iThere was no mlsconduct on the part
’of the appellant, at worst, merely a’
.‘fmlstakeawhlch did not amonnt_to mis-

4,3 The order for cancellatlon was dls-

‘V'__proportlonate to the’ c;rcumstances of
z.the case.»‘ “ At most,,a short perlod :
“of dlsquallflcatlon would have been

'vhgﬂwapproprlate.'

DECISION . 2 o : , o
b, o 15  '_Thls apflal falls to be dealt w1th by way of ,
'.rehearing,n' I have read the ev1dence before the Board and e




Wwa1thout golng lnto detall I am=satlsf1ed that both of the

Va:grounds 1n ‘s. 112(d) and (h) were made;out.

'ffBoard that Mr Wel ys}conduct in: the matter fell short of
":to _e expected of a chlef executlve offlcer 7-




'Q»f"a lengthy‘per“,d of tlme and apparen 1y bullt up a good o

".Sthe dlsmlssed Mr.Stewart. 7;Ifﬂ

‘ff\and that too ‘much - freﬁdom 1n_respect of the selllng of v

qmerely suspend that 1lcence.,lﬁ

i The appellant has been 1n_the motor trade for e

‘ffreputatlon,

_here‘ls no. ev1dence of ar

':“before Mr Stewart came on. the s‘ene'and although there were o
i ome’ elght’:'\ T vehlcles 1nvo Ved,”’ll the transactlons o
| me 'h';one sale b Mr Stewart to Mr Howse.

: The obv1ous thlng to do once the p051tlon was
1,made clear to My Wels S fo

: » 1m to»take legal adv1ce and
Zfact upon Aty *_Mr Weld took st

_h adv1ce and actlng upon 1t
hat 51tuatlon had remalned
r;then the appellant could have approached the Board w1th : .
e v1dence of a 51tuatlon where the maJor cause of the problem o

‘}the same sollcltor and dlscu551ng matters w1th hlm, that




_“isollcltor‘ch“ ‘ed hls mlnd ‘nd adv1sed the appellant to
*re employ St wart beca' evzexthought that the dlsmlssal

"’I lyf{flt ought to have taken steps to dlsmlss‘
oard hearlng._;

fer Stewart prlo to th

r Weld should’have demonstrated greater-i

: .nowledge of motor vehlcle deallng and ‘

'”,‘Aets of Parllament - other than the ‘h
jMotor Vehlcle Dealers Act —’whlch may »

arelate to motor vehlcle transactlons.i' o

. . f’,?For the reasons whlch I have brlefly set'ont;:l
,v"I have come to the v1ew that the7fact that Mr Stewart was‘
l;stlll employed by thehcompany aw the date of hearlng '
’should not be welghed heav1lyvaga1nst the appellant
'tht aid’ d>, _ _MrlStewart ;41t re—nngaged ‘him on" legal
,'fadv1ce.y‘1t told the.Board 1t ?as g01ng to dlsmlss hlm
~ffhe followxng day and dld so.vw.‘




: The contlnued employment of Stewart from the ‘

”ftlme of the lhqulry by the respondent_ln July until the

‘t:hhearlng in Nov“mber'resulted 1nf’ot

ng: adverse belng

ffdlscovered to have occurred

‘ :other factor whlch welghed w1th the Board

/'7_*f(a'»‘Thekch1e£ executlve offlcer must E-vﬂf} ‘_'

ﬁfpers'nally superv1se the conduct

£ the company s bus1ness./u

f;(bfﬁhThe cloef executlve offlcer must be

,preseftfand actlv hy_engaged in the

tvjconduct ‘of ‘the bu51ness durlng a

'Wflsubstantlal part of . the'tlme ‘when

the bu51ness 1s open.dT

O1 :the ev1dence, Mr Weld < d personally superv1sei :

vfgthe appellant‘s busrness and dld attend usually dally from

T do not thlnk Mr Weld's ablllty to act as
_____ ‘was sufflclently 1nvest1gated 1n Sl

_fthls matter so as : enable the Board to’ reach the conclu51 ‘
"that he: was unsultable for that purpose/and that further o
n’ taken by Mr Weld to. 1mprove hlS posrtl'

't?ichlef executlve off'c

_'hsteps should have bee
fﬂzbefore the date of hearlng.:if"




W 1lst 1t 1s for the 11censee to show that it

,that 1t has now done
Mr Stewart is no‘longer employed by ‘the

;ahas put 1ts houselln order, I thl 

”.so 1n 80 far

- company." In so far as management is. concerned, Mr Weld

DR

'5’was approved as chlef executlve offlcer and the p051tlon

s no worse than ex1sted before the Howse transactlon and S
iactlons of Mr Stewart and probably a good deal better so
'.ffar as Mr Weld s knowledge of the Act and his respon51b111t1es

'1xconcerned' There is good reason to. treat the Stewart

;eplsode as an aberratlon 1n th otherwrse good record of

f_hw e Justlfy my bellev1ng that such w1ll be the case..

- ‘ For the fore901ng reasons I allowed the appeal N
ugand substltuted the order of suspen51on and made the order

.'as to costs to whlch I have referred'

ysolicitorsgﬁor'théfappellant:-f“7Jacobs, Florentlne & Partners
R R '(Palmerston North) ‘
. Solicitors,fqr the’respondent: - Scott‘ Morrlson, Dunphy & Co.
i L o C ”;](Welllngton)

BN






