¥ s R e T N R X

IN THE H GH‘COURT OF  NEW- ZEALAND i AR el
"~ WELLINGTON REGISTRY _ M. No. 165/77

/C#;S S;“j"v_': i IN THE MATTER of ‘the. Matr1m0n1al
" o T : Property Act 1976

BETWEEN e WATTS
Cof T T
: Newlands. Marrled Woman

Qpllcant

"AND A WATTS  of
o o ... .-Buckland,
Truck Driver:

7' o . SO = h,~h'>‘sv':" ;h e Resgondenee

. Hearing: 25 October 1984

‘cdungel»i Helen Croft: for Appllcant
SR ‘ E11zabeth Dawe for Respondent

e ;—HQQEQQEL:' = V*cxaeanv- \c12L1

S supaMeNt OF QUILLIAM I

Although the partles areﬁnowfdlvorced it 1s
,_as the husband and the w1fe.

convenlent tovrefer to t

'»..:_1'95'9'1 and
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o s .. of $7 742 and “a loan from‘the w1fe 8 father of $2., 653. That
"left a. balance of $403 andhlt 1s not clear ‘how. that was’ pa1d.

The part1es an Lthelr chlldren occupled the
matr1m0n1a1 home unt11 July 1974 when the husband left. On
10 December 1974 an 1nter1m malntenance order was made ex
parte 1n the Mag1strate s Court for payment by the husband
of’ $40 per week That order was never served on. the husband
and- from the t1me he left the home he made no- payments of
malntenance for the w1fe or the chlldren. Dlsobedlence

fproceedlngs were eventually taken agalnst him but the fact
»that the order has never been served on’ h1m meant that no.
,order of 1mprlsonment could be made., The matter of;
’malntenance has flnally been resolved by an order. ofvthe
'Famlly Court.v That order determlned that arrears of -
~uma1ntenance of $2 720 were ow1ng to the w1fe and $2 250 to
””'the Consolldated Accojnt.ﬁ The partles are agreed that the
‘;,amount ow1ng to the w1fe 1s to be allowed to her by




The present proceedlngs ‘were: commenced by ‘the ;
:wlfe on. 7 Apr11 1977. She was unable to f1nd the husband 1n
order to effect serv1ce and an order was made ~for: ' '
substltuted serv1ce on. 15 July 1977. e ) 4 was then thought
‘the husband had gone ‘to Australla.k That was ev1dent1y not
the case and there has been some cr1t1c1sm by the husband of
'the wife! s efforts to locate h1m at that t1me. There seems
gf11tt1e doubt however,,that he had done noth1ng to- enable»'
- her to find ‘him readlly and there was .a: reasonable bas1s for
her bellef that ‘he had gone to- Austra11a. L

_ : The order for substltuted serv1ce hav1ng been
jcomplled w1th the motlon was. brought on for hearlng before
vO'Regan J on 23 November 1977. There was no appearance of
':the husband and ‘the' w1fe elected not to proceed w1th a full -

':,{hearlng.~ An 1nter1m order was made g1v1ng her the r1ght of -

'1resp”

vgoccupatlon of the matr1mon1a1 home and the appllcatlon was
: By ‘the time. 1t was’

hfbrought on for hearlng aga1n the husband's address was known
‘and he has f11ed an- aff1dav1t 1nfanswer to those :
‘;Wlfe. An’fguestlon regardlng chattels has been resolved and

“the’ only matter now requ1r1ng determ1nat10nf‘oncerns the ;
e:shar”s‘of the partles in. the matr1m”nia1 home.;h

ﬁThe w1fe concedes that as at the dateiof se r tlon the
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-'1n respect of the home have been made by the w1fe. she has;
.pa1d rates totalllng $2 324”‘1nsurance premlums of . $1 520,

\’mortgage payments (1nc1ud1ng prlnc1pa1 and 1nterest) of

" $5.374, and repalrs,‘malntenance -and 1mprovements totall1ng

: $4 490.1 The: value of the property at the date ‘of. hear1ng
'was $52, OOO.J The balance ow1ng under the mortgage 1s
',approx1mate1y $5 000 and there also ‘remains owing the loan

from: ‘the w1fe s father of $2 653. The,present equ1ty is

‘therefore ~about $aa, 300 ' : R

'

Sect1on 2 (2): of the Act prov1des that the value
of any property shall be "1ts ‘value. as at the date of -
.Jhearlng ‘ unless that Court . 1n its. ... dlscretlon o
'otherw1se de01des. v It 1s clear from the decls1on of -the:

_ Court of Appeal 1n Melkle v Me1k1e [1979] l NZLR 137 that. -
(the Court 1s g1ven a w1de dlscret1on 1n order to achleve a

v‘result whlch is Just 1n the c1rcumstances. There have been
;;a number of cases dec1ded{under s 2 (2) but each has :
depended very much on 1tsﬂown facts and so a 11m1ted
,_ass1stance only can be derlved from a cons1derat10n of those

'cases.

On behalf offthe w1fe 1t 1s argued that the
‘laluehof the home since the date of

,substantlally 1ncreased”

ﬂdfmater1a1 factor 1s t, effort made by the w1fe,:w1thout any»'
~»as31stance from_the husband e1ther by‘cash contrlbutlons or
rmoral support t i ‘
}property.q
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It is- necessary to con81der the reasons for the ,
E‘long delay wh1ch has occurred s1nce the date of separat1on,
“The w1fe acted reasonably promptly 1n 1ssu1ng her
proceedlngs Thls was not done’ untll nearly three years
yafter the separatlon but 1t followed falrly soon after the
‘d1vorce and certalnly w1th1n the 11m1tat1on perlod )
'"prescrlbed by the Act.. She then,,however,ichose not to seek
"fany f1na1 orders and let the proceedlngs 11e dormant for
some seven years. Her explanatlon was; that: it was at about

" the: t1me of the.. or1g1na1 hearlng that her younger daughter

had become pregnant and-as that daughter and the grandch11d
7_were to- cont1nue 11v1ng W1th her any questlon of sale of - the

'.house dld not arise.  -She’ therefore 1eft matters as they

~were: Th1s ‘may. have been an understandable att1tude but I
»»,do not consider it can: be regarded as a suff1c1ent Q
':_explanatlonwfor seeklng now to exclude the husband from the

”benefits’of’the 1ncrease in value. The w1fe had the remedy i

| in’ her own hands. She could have.sought an order seven

. years:ago’ and one assumes that 1fh he had done so the'

x11ke11hood 1s that the respectlve shares would have been =

4 determ1ned;at the date of separatlon., I do not cons1der she
'x1s entltled now to expect to achleve the same result

The posxtlon 1s not however,’one s1ded. lt was
et i jand payment
plains this on .
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only to malntaln the property but, 'in a modest way. to

'1mprove 1t. »

. In the result I conSider that the‘hUSbandvoﬁght
.to be ent1t1ed to share 1n the ‘inflated value of the
'.property but that the w1fe should be allowed fu11

,'recogn1t1on of . her efforts in preserv1ng and 1mprov1ng the

vasset and for hav1ng had to. do ‘80" at the same t1me as. hav1ng
the: sole respons1b111ty for.: the chlldren. I therefore S
S aconclude that the value of the- matr1mon1a1 home- is.to be
’=ﬂldeterm1ned at the date of . hearlng, namely, $52,000. . From:

, thls valueﬂls’tosbe deducted all'payments,made by‘the_wife
‘since the date of separation.;kIfhave not overlooked the
~fact: that by maklng an: allowancevto the: w1fe ‘for payments of.

'.regular outgo1ngs such as rates.llnsurances and malntenance.

. the effect 1s that she w111 havefoccup1ed the home rent free-

'hfor about*ten years.. e con51der§thls to be a reasonable

s1tuat10n_1n view: of the husband's desert1on and w1thdrawa1
“of_allrsupportﬂrboth,flnanclal”and,moral over that perlod.

) : Upon the ba51s of the flgures supplled to. me the
_method of d1v151on w111 be as fOllOWS‘ : :

‘Value of Property ,$52;0o05
_Less Mortgage.}approx1mate1yf{ﬂ‘s$'55090a;'*"'
'Loanf'ki,f v “‘-'p: ' ;2;6535 o Gl
SEULLAT S e T 7,653

Equity 44,347
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E‘The husband's half share 1s accordlngly $15 319 50.‘ I
should ment1on. however. that the f1gure I have used for the
‘balance now ow1ng on - the mortgage 1s approx1mate only.‘ No
:doubt counsel w111 obta1n the correct f1gure and adJust the:
calculatlon I have made accordlngly : From the husband'
half-share, ‘as 80 ascerta1ned there w111 need to be
deducted the: agreed sum of $2. 720° for arrears of
malntenance. ‘This- w111 mean that the husband w111 be
entitled'tohpaymentwof approx1mate1y $12 600.

There remalns the quest1on of how the husband's
share . is to ‘be met. I assume that 1f 90831b1e the wife will
wish to: try and ralse that: amount and so purchase the
husband's 1nterest 1h the property She should be allowed a
reasonable tlme in: wh1ch ;Lo try and ‘do.: that. I cons1der
that in the" c1rcumstances a perlod of four months would be

appropr1ate.r

. ) I therefore defer maklng any formal order at thls
stage although I shall be prepared to do so upon be1ng
requested by e1ther counsel.s I also reserve leave to apply
waurther 1n case the w1fe should be“unable to buy the,

uhusband's 1nterest and the questlon of an order for sale
,rneeds to be con51dered._ I do not ant1c1pate. however. that
.there should be any further appllcatlon for four months or
unt11 the w1fe sooner concedes that she 1s unable to ra1se,

: the necessary f1nance.‘i"

o Thié"? e Wii.l".li‘i‘b‘éb"é-"yig‘f’,.:“d‘f@:‘??',.- as to costs:

 Solicitors






