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IN THE HIGH/COURT OF NEW:.zEALAND 
.. WELL'INGT0N< REGISTR:Y ·. M. No. 165177 

Hearing: 

IN.THE.MATTER of the Matrimonial 
Property Act 1976 

25 October ·1984 

BETWEEN . g WATTS 
• .of C . • 

New-lands,.: Marrie.d woman 

Applicant 

A WATTS. of 
. Auckland, 

Truck Dx:iver 

Respondent . 

counsel:. .Helen c.roft. f<>r. Ap.i,Jicant 
·.·. ;Elizabeth Dawe for'ili~sp;ond·e~t 

Judgment: 

JUDGMENT OF QUILLIAMJ 

. . . 

A~though the parties are noTJ •clivorcecL it is .. 
conve.nient. to refer to them as.at~i husb~iid andf:.:t~e wifi. 

The. parties were. ma.rried on 19i~•.'and 

there have beeri}tw<>icili~.lclr;~·~, of .t:~e niarrliige .who are/.now 

ii;: .~,,;t;f{f 9;;;;;.:f ~;tti~&~;t:ir:;~t{~:;;:it;;:}[?· 
wife is. Pcli:ents ... •·•.·/FfnallY;<:,to~ards.•,t:he\~nd • .of:.··!1969. :the 

·. ~!iif ~li!t~~itiit!1,1t;~Iiil!iilt!illi,r~;;i::n 
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of $7. 742 and a loan, from the wife.' s father of .$2. 653. · That 

left a.balance of $403. and. it .is not clear how that was paid. 

The parties and the1r children oc,cupied the 

matrimonial home until July 197~ when the husband lef"t. on 

10 December ,1974 an interim maintenance order was made ex 

pa rte in the Magistrate;~· .. Co~tt for payment by· the husband 

of $40 per week. That order was never served on the husband 

and from the time he left<the ·home he made no payments of 

maintenance for .the wife .ot .the children. Disobedience 

proceedings were eventually taken against him but .the fact 

that the. o.rder has .. never been served on b,im meant that. no 

order of imprisonment> coul.d be made. The matter of 

maintenance has finally•been resolved by an order of the 

Family Court. That order determined that arrears of 

maintenance of $2;720 weie owing to the wife and $2,250 to 

the consolidated Acdo:unt.. • The ·.parties are agreed that the 

clmount owingto the wife is to be allowed to.her by 

deduction from the husband's share·in the matrimonial home• . ' . ,,· : . . . . .. ', ·. 

and an atrangeme11t has,beeliinade for the payment by 

instalments of ... the ,amount<owi_ng to the ··consblfdated 

Account.. There ,was, also\an, oider for· payment 'of arrears of 

$91 in respect of the ioungei: chiJd and thi~ ,stim has been 

paid~ 

In Aprif,1975 the wife petitioned for divorce on 

tll~ ~roulid' of the husbaiid Is 'adultery but the. ~~tltion was 

later amended to al.lege deser'tion. A decreeni~i was 

granted o,n that' w:<>~*~> on '1~ '¢Jbr~~rY •. i977 andcthis was duly 

mad~ .. · abs~lute >• 
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The <present ptoceed:ings were commenced by __ the 

-wife on 7 April 1977~ She was unable to find<the husband in 

order to effect· service and an order Was made for 

substitllted service on 15 July 1977. · It was then thought 

the husband ihad gone to Australia; ··. That was evidently not 
> • 

the case and there. has bee.n some criticism. by the husband of 
·. ' ; ·., . - . 

the wife's effe>rts to locate him at that time. There seems 

little doubt. however. that he had. done nothing to enable 

her to find him readily and there was a reasonable basis for 
' 

her belief that he had gone to Australia. 

The order for •ubstituted service having been 

complied with. the motion _was brought on for h~aring before 

O'Regan.J on 23 November 1977. There was no appearance of 

the'. huE1band and the wife elect~d .not t,o proceed with a full 

hearing. An interim.order.was made giving her the right. of 

occupat'ion 'of the matrimonial home and the application was 

iii other ~espects adjourned .siri; .die. . By the time it was 

brought· on for hear1ng again th_e hUsba_nd' s address. was known 

and he• has fi-led an. affidavit in ans~er to t·hose of the . ·., ; .... 

wife. Ap.y qu~stion regardJrig chattels has been,.resolved arid 
the only·matter now requiring determination concerns the 

respectiVe shares of the parties in themati:i~onial home. 

T}:le w-:i.fe conced~s that as' at the date of sel>~r;t:ion the 
' . . . 

parties should share equally and seeki:1 an _order for equal 

sharing as. attha~ date. The husband a~ks for an order for 

equal sharihg as at the date of h~a.dng and> if the ~ife is 
. , . . . ' . ·. " ... :· , ' .... • ·-··· 

1mable to purchase his share. for an ord~_r for sale. . The 

ma):ter i6 a,cdordingly one as .to. the way in 'lihich·:.s 2 (2) -of 

the '.Matrim.o~fai'·.•Prope.tty .Act· 1976 1s_.t'o. be ~ppiied. 
' .. ·:- ... ,,, .. ·· ;;.- ,_. __ .. . ; : . ' ' .,- , .. ,. ,: 

At-the 
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in respect . of th_e home have been made. by the wife. She has 

paid rates totailing$2~324; fosu.tance premiums of $1,520. 

mortgage payments (including principal and. interest) of 

$5,374, and repairs, m~intenance and improvements totalling 

$4,490. The .. value of the .property at the date of hearing 

was $52,000. The balance owing u_nder the mortgage. is 

approximately $5,000 and there also remains owing the loan 

from the wife's father of $2,653. The present equity is 

therefore about t44,300. 

Section 2 (2) of the Act provides that the value 

of any property shall be "its value as at the date of. 

,hearing ... unless that Court ... in its ... discretion 

otherwise decides. 11 It _is clear from the decision of the 

Court of Appeal in Meikle v Meikle [i979] 1 NZLR 137 that 

· the Cou.rt is given a wide discretion in order to achieve .a 

result which is just in .the. circumstances·. There have been 

a.number of cases decided under s2 (2) but each has 

depended. very much e>n it.~ own facts and so a .. limited 

assistance only ~an-be defive«i-fr6m a consideration of those 

cases. 

on behalf of -the--wifeit .is,argued that the 

substantially increased·. value of the :home since the date of 
' : .. ' ., ' .. , . ··. ';. ; ~ . .> ' 

separation is due <>nlyin.part.to inflation.but that a 
,· ' -

mate.rial. fa.ct.or· ie; the ~H<>r:t Jllcld,e. by the wife. without any 

assistance from the.husband either by cash contributions or 

moiar>support. t<> maihtai_n an«iimpre>v~the condition·of the 

pr<>perty. I,t is ~'~~brd1ng1y s~id/ that the ;husband ought not 

to be able tosliaie in ~h~tiri6~~~se.iri \Tli'Je. For the 

·11usband· .. it· is·· C()Il~e#~~.d hh~1:•··anf }uch.:·PF~iseJ:.va.,~i<>n and 

impr:.<>vement••·.·of .··•··· the·.•·.·. P_rop·e·rfy••· .can·· be 

.Ilt,~faht:\sr it~r;ti:~:~t:~i~;f i?I.r 
.·· shal:ed- by ~#e pa,rt1~sCe'<1µally .. 

• adeqtiat.eiy c6mperisated 

:incuri~a)~:Y, the·· wife 'and 
. d~~ ··to··.•rnf1'1tion .• to. be•· 
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It is necessary to consider the reasons for the 
long.delay which has occurred since the.date of separation. 
The wife acted reasonably· promptly in issuing her 

proceedings. This was not done until nearly three years 

after. the separation but it followed fairly soon after the 
divorce and cert,ainly within the limitation period 

prescribed. by the Act. She then, however, chose not to seek. 
any final orders and let the proceedings lie .dormant for 

some seven years. Her explanation was that it was at about 

the time of the original hearitig that her younger daughter 

had become pregnant and as that daughter and th.e granddhild 
were to continue living.with·her any question of sale of. the 

house did not arise. She therefore left matters as they 
were; This may have been an understandable attitude but I 

do not consider it, can be regarded as a sufficient 

explanation for seeking now to .exclude the husband from the· 

benefits of the increase in value.. The wife had the remedy 

in h.er own hancis. She could have sought ~n order seven 
years ago and one assumes that if she had done. so the 

likeliho6d1s that the respective shares would have.been 
. . . . 

determined at the date of separation. I do not:consider she . ' ~ . ' . . 

isentitled now to expect to achieve the same result • 

. The position is not, however~ one-sided. It was 
always open to the husband to seek: d~terminati.onarid payment 

of his share· atid he chose not to ·do so. He :eiplains this on 

the basis that he wa.s aJ~'l:e·ih~t the yqU:ri~ex:::da~~hte"r arid 

her child were living in the matri.moili~l liom'e a~d h~ 

accepted. t.llat' tlfe home·. ought n<>\; }or that : reaaon. it.~ be 

sold at .th.it ,time. The.fact .t.•h~t;h~ ic1fd:.no~/p~y anY 

:·maintenanc:~)·qyetit~e i~oi~:•.~f ··tll.f~ ~ei:i'.6~ l.s J~1h)1i:~ed. ·in 

W,ti:!:}:;~iiit=~i~}~il,~:Zi!i;t~tt:ill~iiljjt r,:t:: 
He musf. h<>wever •. hav~. ~eena~are thclthe' W~llld/h'aye> "an 

:t•i~!~:ti~f ~t~~~:i~tlif tttH}:~iii~!lr~~r !t~~t!l~f ;~ 
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only .to maintain the· .property but. in a m.odest way. 'to 
improve it. 

In the result I consider that the husband ought 
to be entitled to share in.the inflated value o.f the 

property but that t.he wife should be allowed full 
recognition of her efforts in preserving and improving the 

asset andfor having'had to do so at the same time as having 

the sole· responsibility for. the children. I therefore 

conclude. that the value of the matrimonial home is to be 

determined at the date of hearing, namely. $52. 000. From 
this value is to b.e deducted all payments made by the wife 
since the date of separation. I have not overlooked the 

fact that by makingan allowance to the wife for payments of 

regular e>utgoings suc.h as rates. insurances and. maintenance, 
the effe.ct is that she. will have occupied the home .rent free 

for cibou.t te.n years.' I consider this 'to. be a reasonable 

situation invie:w of the husband's desertion and withdrawal 
of all support. both.f:in~ncial and moral, over that: period. 

Upon the basis of the figures supplied to me the 

method of division will be a~ follows: 

Valueof Prqperty 

Less Mortgage. approximately 

Loan 

Equity 

·.·Less P.ayni~~t~ by wife: 
· ·· · \R~:tes · 

· !.itilii;.:1t~t• 
· · JJinpr:p_7,relll9.nts 

$ 5,000 

2,65~·· 

$ 2,3:Zf 
1. 520. 
5; 374. 

$52,000 

7,653 

44,347 

'13,•708 
--· •.; ... -.... :.-.,_..-_.·_,-_,.· 

. •3'~ .. 6~.9 . 



• 

7. 

The husband's half-share is acgordingly $15,319.50. I 

should mention. however, that the figure I have used for the 
balance now owing on the mortgage is appr,oximate only. No 

doubt counsel will obtain the correct figure and adjust.the 

calculation I have. m.ade accordingly.· From the .husband's 

half-share, as so ascertained, there will need to be 

deducted the agreed su~of $2.720 for arrears of 
maintenance. This will. mean that the husband will be 

entitled to payment of approximately $12,600. 

There remains the question <;>f how the husband's 

share is to be met. I assume that if possible the wife will 

wish to try and raise that amount and so purchase the 

husband's interest in the property. She should be allowed a 
reasonable time in whichto·try and do·that. I consider 
that in the circumstances·. a period of four months would be 

appropriate. 

I therefore defer making any formal order at this 

stage iilthough I shall be prepared to. do so upon being . . . ·,. . . . ,· .· 

requested by either counsel. I also ,reserve .le.ave to apply 

further in.cclse the wife should be>µnable to buy the 
husband's interest and.the qu~stiori Qf.anorcler.for sale 

needs to be considered. .I .do riot anticip:ate,. howeve.r, that 
there should b'e any further appli~ation for .four moriths or 

until the tiiife sooner concedes tha.t. she is unable to raise 
-. ' .. : ·, . 

the necessary finance •. 

Solicitors: 

There will be no. order ~s to. costs~ 

,Jeff:~18~, ·Part·ners~ WELLING',rQ?-rr io~ Applic~rit 

: ir. A~ riaie. \:~ipf<>~} for • Re~;:b~a'ent 

;~~ 




