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'_Judgment 26th March 1984

(ORAL). JUDGMENT OF BARKER, J.

=; Thls 15 an appeal agalnot the conv1ctlon of the
'appellant in the Dlstrlct Court at North Shore ‘on l9th July 1983.
" The appellant was conv1cted of a” charge under Sectlon 202A(4)(a)

of: the Crlmes Act 1961 of hav1ng an: offen51ve weapon w1th hlm

Ln a publlc place;wlthout lawful authorlty or reagoneble‘excuse;_-

&

' The offen51ve weapon was ordered by the - Dlstrlct Court
"Judge to be destrofed when he entered the . conV1ctlon.t”Theb
,_}Pollce must have taken thls dlrectlon of . the Dlstrlct eourt Judge
'llterally w1thout havmng any regard for the aopeal rlghts of the
‘bappellant, a letter from the Takapuna Pollce, datnd 4th Cctober v
' 1983, to the Reglstrar of the North Shore DJStrlCt COurt 1nd1cates y

,that the offen51ve weapon was destroyed even a]though the

1'¥appellant s’ appeal was - flled w1th1n tlme.f:'



I must state at the outset that I thlnk lt was qulte
wrong for the Pollce to have destroyed thls eXhlblt before the
“appeal to: thlS Court had been dealt w1th - The effect 1s that I

-have been unable to view the alleged weapon, in the event, I doubt .

'-_,1f that fallure has mattered because the artlcle is. clearly

fﬁdescrlbed by the learned Dlstrlct Court Judge 1n the course of hlsu

5‘3udgment and there is llttle or no argument about 1ts descrlptlon-

The learned Dlstrzct Court Judge descrlbed the.weapon
.as belng a . piece of tlmber whlch, in 1ts orlglnal state, may have
been part of a piece of furnlture such as.a ‘chair leg or the
-leg.of auhousehold‘or domestlcvcablnetiv»He descrlbed lt;as
) loohing like“éart of-a baseball bat with'a screw downbthe’centre
ellne, and that it could be somethlng whlch had been altered
ffrom its orlglnal state 1nto its present condltlon whlch bore
B all the 51gns of belng ‘a hand held baton for strlklng people

: and. thlngs.

"”The evidence shows that, on 7th-May 1983, inﬁChivalry
“Road, Glenfleld at 2 30 p.m., the Police had occasion to speak
to the drlver of a motor VethlP whlch ‘was parked on the road
frThls»vehlcle was.ln fact owned by_the:appellant_but was3be1ng--
adrlven by another. person. The Police»found"this'wooden baton
'1n the vehlcle. Accordlng to one Cunstable, he asked the :
appellant to. whom the baton belonged, the appellant replled that |
it was-hls;-the pollceman asked why he had 1t, the appellant
;said'“for,brotection";Kﬁwhat would you do_if you‘were attached'u
by blacks?", ~Accordinglto another*2olice;Constable, he overheardf
:the'comment “what'would'you'dorif'you were;attackedﬁby blacks?f;

oé




'The appellant-did’not giye»evldence. The learned
Dletrlct Court Judge rejected a submlss1on of no. case to answer,fv

'after he had: glven that dec151on, he heard further subm1551ons,

””he dec1ded, on’ the whole of the case, that the prosecutlon had

been proved and that a conv1ct10n should be entered. ,He‘then.

flned the appellant $125 and costs.f

v Sectlon 202A‘ of the’Crlmes Aot was 1nserted 1nto that

]Act by Sectlon 48 of the Summary Proceedlngs Act 1981. Prior to '
that enactment, the offence~01 poeseselon.ofvan offensrve}weapOn'
had beenffound”inSSectiOn 53A'of the Police Offences‘Act;1927.v
The effect of plac1ng thlS partlcular offence in the . Crlmes Act
means of course that 1t is not part of'-the. Summary Offences

Act which contalnS‘an extended deflnltlon of thevterm‘"publlc
'tplace“ as applylng to the 51tuatlon of a person belng ina
_publlc place if he is 1n51de a vehicle whlch is in a. publlc place{
That deflnltlon does not necessarlly apply to the Crimes AcL

'even although the ‘present oectlon of. the Crimes Act under
icons;deratlon was lntroduced lnto that Act by the Summary Offences
‘Act 1981. However,_» hav ‘no subm1551ons on that p01nt and I anm’
) prepared to assume,_ln the 01rcumstances of the present case,
the matter not having been fully argued, that this" offence, if

offence there be, took.place,ln,a’publlc place.-’

,Theflearned.District Court Judge reviewed Section -
2024, the.relevant_partsjof which are Subsections (1) and (4)"

which read as follows:



‘-qlntended by the person havxng it with: hlm for such use.

. He held that thls ‘was -an artlcle altered for use’ for cauSLng

" "(1)  In subsection (4){(a) of this section .
‘Yoffensive weapon' means any article made or
.'altered for usefor cau51ng bodlly injury,. or
.‘intended by the person hav1ng it with him for

.such use, . :

,;f(4), Everyone is llable to 1mprlsonment for
- a term ‘not ‘exceeding’ l year — . S o o
"(a)f'Who, w1thout 1awful authorlty or
o reasonable excuse, has with him in any
public. place any offensxve Weapon or-
~dlsabllng substance, or’ ,
'f(b)-'Who has in his’ possesszon in any place
- . any offensive weapon or . disabling -
- substance in circumstances: that prima
facie show an intention to use ‘it to
~commit an offence involving ‘bodily
injury or the threat or fear of
violence."”
,‘ The learned DlStrlCt Court Judge held that undex -
;Subsectlon (l), the term “offen51ve weapon" means an artlcle

,-elther made or. altered for use for causxng bodily 1n3ury or else one

bodily 1njury and ‘was therefore an offen51ve heapon per se.

.rIn this he was qu1te~correot.' The cases shom ‘that there are
categories of offerisive weapons pexr 'se such as flick knlves or .
‘coshes. In R v. Petrle, (1961)1A11 E.R. '466, 468, the ‘Court of -
vCrlmlnal Appeal held that, under the terms of the anllsh

‘T;Ieglslatlong posses51onwof an offen51ve‘weapon”pgr_gg_ln a public
.place, once proted; shifts;the_onuS*tO"the‘defence to P?QVe

v%on'the balance of probabilities that”there wasflawful authority,

- or reasonable excuse for carlylng the weapon. :The~English section't
- s almost 1dentlcal, the only dlfference being that in the - L
Lequlvalent of Subsectlon (4), the words are added aftex “w1thout' g
‘1awful authorlty'or reasonablemexcuse " "the proor whereof "shall

.«

lie on him".




’ »Salmon,‘ ., dellverlng the Judgment of the Court,jl
held that a. cosh, a. knuckle duster and a revolver were examples
of offen51ve weapons per se, and that a sandbag or. 'a razor were:

_examples of artlcles in” the second class, namely, one where the
‘prosecutlon has to prove 1ntent to use 1t for the purposes of

1nfllct1ng bodlly 1njury.

In the present case, I thlnk the learnediDistrict’
"Court Judge was: qulte correct to hold that thls was anloffensive

weapon per se, one altered for use for the purposesrof,causing

bodily injury, 1t was ‘a’ baton: or a cosh therefore, it Was
:qulte unnecessary for him,: in my v1ew, to consxder the alternatlve
hﬁdeflnltlon'of-voffen51ve weapon“, namely, one not 1n1t1ally
_offenslve per se but one whach the suspect 1ntended to use.
I would venture the: oplnlon that there may be substance in Mr
"Howley s. argument,.lf rellance were to be placed on the
IR alternatlve, the ev1dence of 1ntent10n was. rather fllmsy,‘ibe.
the ev1dence contalned in- the conversatlon between the appellant
and the Pollce. Because thls-was an‘offen51ve weapon per se,i

- the numerous cases, such as. for example ‘my own de0151on in

Waenga v. Police (M.168l/79 Auckland Reglstry, Judgment 12th Februar}

1980). cited by counsel ‘to me and to thelestrlct Court Judge, are

of limited assistance. . .~ . Lo

:Having found, as he wastentitleduto find, that this was
fan‘Offensive weapon, the District CourtrJudge had'then to -
:cor51der whether the appellant had,,on the whole of the ev1dence,

" ‘shown lawful authorlty or reasonable excuse to have w1th h1m an: - ¥

'.»offen31ve weapon-in theupubllc‘place.




‘ersthawfsubmitted;‘lnrterms:of‘Sectlon 65(8) of.the.
.Summary Proceedlngs Act 1957, that the onus was on the defendant
f'to demonstlate thlS, thlS belng a matter of justlflcatlon or
'texcuse. ‘I thlnk that thlS SubmlSSlOn is correct because thlS»
o was a summary trial; the 51tuatlon may well have been dlfferent

‘ehad the appellant elected trlal by Jury.;_‘

The learned DlStrlCt Court Judge held that the
’ .appellant had not shown 1awful authorlty or reasonable ‘excuse -

He noted that the appellant ‘seems to have contemplated the

‘pOSSlblllty of trouble.e He sald._

"In my- Judgment in the ordlnary course of
~.events ordinary citizens do not need to go
_around ant1c1pat1ng the possibility of '
strouble in our society.  Theré -are some .
- people who look for it of course and some
- of them choose to equip themselves in various
. ways with things. There is no evidence before
“me-indicating. that the defendant should have:
. been contemplating the possibility of trouble
. and.'therefore. that there was a need for him
to equip himself with some sort of . protectlon
vper medium of a thlng like this."

.InimY;view, the learned Dlstrlct Court Judge was

.entitled to come,to this vmew;xlnaeed it accords with the

-decision of the’Divisional‘Courtvin;Evans v.‘Hughes,'(l972)hl W.L.R.
1452'where-Lord,Widgery-C.J.,said thataaﬁreadingvof the Act}

“:showed:

“Me.. that-it may be: a reasonable excluse for
sthe- carrylng of an.offensive weapon that the ;
-caxrier is in. an*xc;patlon of an imminent S
“attack and" ig .carrving it for his own personal ‘
Adefence, but ‘what is abundantly ‘clear to my
-mind -is that this Act never intended to
~sanction the. permanent or constant' carriage
-of.an offensi LVe weapon merely because of some
»constant or endurlng supposed or actual threat -




. or danger . to the carrier. . . People who are
under that kind of continuing threat must
- protect: themselves by other means, notably
- by, enllstlng the protection of the' police,
~and’ in order that it may be a reasonable :
. excuse to say, "I carried this for my- own -
8 ldefence", the threat for which this defence
i"is required must- be an. imminent:- partlcular
. threat- affectlng the particular circum-
. stances ‘in which the weapon was carried."

’ fAs'thenlearned District cOurt‘Juage remarked, it was
' not as lf ‘the. appellant was. a Pollce Offlcer hav1ng specmflc
o authorlty to possess and carry a baton,_he held that there was no;

',reasonable excuse, to show that the appellant was a person "who

’-.hadra;properkapprehen51on of»needlng‘posse551on'of-thls-1mplement
" against the sort of trouble which the evidence failed to indicate:

"that he was reasonably expecting.-

In my v1ew, therefore, the conv1ctlon was rlghtfully

o entered and the appeal must be dlsmlssed
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