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ORAL JUDGMENT OF GALLEN-"J.

’ Gav1n Br1an Wathne has been commltted for trial on a. -
g charge of murder alleglng that on 25 January 1984 he murdered B
one, Ba51l Ormond Thomas. He'was commltted for tr1a1,after a
prellmlnary hearlng before a Dlstrlct Court Judge. jA-
‘substantlal number of w1tnesses were called and there. 1s

; volumlnous ev1dence on the depOSltlonS requlrlng con51derat10n.
Mr Houston has moved under the prov151ons of s.347 of the l
‘Crlmes Act 1961 seeklng a. dlscharge w1thout the accused belng

requlred to stand his trial.

Thls is a dlfflcult matter. It'involves the
con51derat10n of a large amount of ev1dence. Argument has'taken

place over 3 days and counsel have ralsed a number of dlfflcult




’ legal4points'lnjrelation“to‘thisfmatter, I amlgrateful}to .
"them:forfthe"troubleFto whichnghey:hate‘gone, with‘the' -
'detailedlanalysis,which‘l¢hate had,on:the factual material‘and
»for'thehreferences‘to}the:law, In view of the seriousness of
l»the matterfand the‘material whiCh’has heen raised and'érgUed
before me, I should have preferred to Pprepare my dec151on

-over ' a longer perlod ' There are however, con51deratlons of:
_tlme which make 1t deSLrable that there should be a conclu51on
in thls matter as soon as poss1ble.’ For that reason, T propose‘

to give -an oral declslon at thls;stage.

Ikapproach the matter on the basis of the observatlons
of Wilson J.vcontalned in R. v. Myers 1963 N.Z.L.R, 321 I note
. the subm1s51on of Mr Almao that that case does not set out the
v:correct approach It has~however, been followed on a number of
‘occa51ons and for the purposes of thls appllcatlon I propose to‘
vproceed in. accordance w1th the* observatlons contalned in it." rhere'
is an empha51s on the,d45¢ret1°nmln the sectlon, but‘essentlally>
- the'learned dudge indlcated that'the apprOach to applications
‘under that section should proceed on the ba51s of whether or,
-not the Judge is satlsfled ‘that 1t 1s unllkely ‘that: any jury,
property.directed, would convict;: or’that ltiwould be wrong for
a juryjto*contlct the accused I note that in that decision,.the
learned Judge made reference to the fact that the matter would
already have been con31dered by the commlttlng Court, which had
‘the advantage of seelng and hearlng the w1tnesses.' Whether
that is a.proper conslderatlon or not, I propose to regard the

matter as though-it came before mefabinitio because;apart«from'




1,anyth1ng else, the Crown have taken theh”pportunlty to produce

addltlonal ev1dence whlch was not before the learned Dlstrlct

s

Court Judge who heard the commlttal proceedlngs.i

In thls case 1t is necessary to make some' reference to
the facts, but I propose to do so 1n no great detall because
I thlnk 1t is unde51rable that I should express any concluded
oplnlon onvcertaln aspects. The Crown is-able to establrsh
.:that the deceased dled as a result of a stab. wound. ‘The
'pathology ev1dence 1s,sparse, 1t has' been expanded by
additional materialiproduced.to‘me whlch was not before the
learned-District'Court Judge; The pathologlst is unable to
1nd1cate the tlme of death but he does say that 1t is llkely
that" death would have ensued between 3= 30 mlnutes after the
'1nf11ct10n of thewound whlch caused the death He also says
that 1t is possrble that the deceased would have been able to
vwalk around durlng that period. In addltlon, he says that 4
, there is no . 1nd1cat10n that the deceased had suffered bleedlng
from his nose and the pathologlcal ev1dence ‘suggests that the
bleedlng whlch d1d occur, was as a result of the fatal wound. /
Thevev1dence for the Crown 1ncludes.a statement to the effect
that atvsome time much earlier on 25 January than the time when
"the accused'was at a band concert at the'Miranda hot Pools,
he was: observed to be 1n posse551on of a knlfe. The evidence
'1s then to ‘the effect that on the nlght in question the’
accused w1th a large number of other people, were present at :
a band concert at the,eranda,Hot Pools., It is clear that

there.was a'certaln'amount of drinking tak;ng,place at the concert




}?and some of: those 1nvolved 1n g1v1ng ev1dence, had taken llquor‘,"

'\Lbeforehand.f In: partlcular, there 13 ev1dence that the deceased

’»had been drlnklng 1n the hotel,‘ that he suhsequently went to”
. the concert at the hot pools w1th frrends and that whlle there,

he was- drlnklng tequlla and was smoklng marljuana.

, Mr Houston was -good enough:tofindicate'thatvthe
'f-euidence‘did,not‘suggest that the deceaSed:had a Very‘high
blood aicohol-levei,;but.certainly itdwould have been at 'a level

which would,not haVe.permittedthim to drive.

‘Evidenceiwasfgiuen:thatlthe deceased with tno other

oersons,,had heen'invoived‘in a‘cannabis growing‘enterprise
.with'atconsiderable numberkof plants concealed in an area in the
l,district,' Partsaof these piants had'beenvremoved by persons,

‘of whom the deceased seems to have belleved the accused may "have .
‘ .been one. Whether that is- true or not, ev1dence was glven that
at the concert there was' some’ altercatlon regardlng thlS and
~a‘cla1m whlch the deceased andvothers,are supposed to”have made '
againstfthe acCused;andiother‘persons.said to have been ‘
kassociated with him. This is sionificant hecause‘it is put

forward by the_Crownras~awmotive_£or what it is alleged followed.

‘There{is>some doubt,on the evidence_as to what time
,the band_ceasedbplaying, but it seems certain to haue been some
‘time\after ll P. m..v There is evidence from a. number of »

w1tnesses that at some tlme elther just before.the band ceased
the concert ‘or just after, the accused and the deceased became

, 1nvolved 1n some sort of altercatlon and. the ev1dence is: clear




that/the deceased was‘the aggressor. Thls altercatlon appears
to- have developed 1nto a phy51ca1 confrontatlon and there 1s
.-ev1dence thatsat one»stage-durrng»the_course of it, the accused
washpushedvagainst‘a table’in‘a barbecue area’at the,Miranda:
:HOt;Pools complex; ‘One‘witness desCribed,the accusedrasfhaying
his back arched>againstkthe tabier ‘It'seems’clear'that'from;the
descriptions.involvedrat~this ooint,‘the participants'must have
been at right angles to the spectatorsfwhokhaving"become'awarev

that‘anfight waS'in'progress; had come to watch.

I shouid mentionﬂat this pOint,‘because it'is1important
eto the:applicant's submissions, that there were some eight’
,peoole’who gaveceye—Witness accounts of the fight and. another
. four who were able to. testlfy to lt hav1ng occurred. but who did

not actually fully: observe it. The area where the fight took
;place was -an area of cubicles sethaside_for barbecue purposes.
There»is-somebconflict ashto theilighting which was'avaiiable,
but'it’does.seemvclear that whileithere;may have'been:no light
in the,actual cubicle‘where thekfight took. place, there was
llghtlng in ‘the. area on both sides and suff1c1ent 11ght1ng _‘
for a number of w1tnesses to descrlbe in some detail what they
saw. At the same tlme, lt is also lmportant to note that some
witnesses refer to the darkness and-t0~some dlfflculty.ln

observing.

: FolloWing that point at which the accused was held
agalnst the table by the deceased, the accused seems to- have
been able to cause: the deceased to fall to the ground vThe .'

;descrlptlons of thls event vary, but all the w1tnesses agreed




,jthat the deceased was on the ground w1th the accused astrlde h1m .
holdlng hlm down.a At thlS poxnt,,the head oflthe deceased would
"have been p01nt1ng lnto the cublcles w1th the back of the accused

' towards the sem1-c1rcle of observers.

- lt"is;not wholly clearvexactly‘where’the'participants

. were in relatlon to the grassed area or the cubicles at thls stage.
”One w1tness suggests that when the reversal of p051tlons took
vplace, the partles moved further out towards the grass, but it

. is not partlcularly clear from the dep051tlon what he meant by

‘that statement.

_ ,’There'iS‘evidence from afnumber,of witnesses that at .
.various times duringfthe course of the fight the accused made
comments to the‘deceased suggesting that the‘fight Should ceasek
- or that: the deceased should de51st - comments of that kind.
'There is ev1dence that when the deceased was on the ground with
the accused astr1de;h1m, the accused struck a blow to the head
of the deceased 'This is described by'more than'one witness B P
as a-punch, The ev1dence 1s then to the effect that the accused

got off the deceased and ran or jogged to the carpark.

The ev1dence of those watchlng varies as to what the
deceased then dld, but there is a comncldence of suggestlons
ithat he. appears to have got up slowly. There is ev1dence that he
put his: head between his knees at some’ stage, there is a
suggestion thatfhe used the table to‘aSSist him to moye.* One
w1tness suggests that he began to walk away, but in each case‘

the- w1tnesses appear to have moved away at thls stage and there

&




- is no. satlsfactory ev1dence as to what the deceased eventually
{dld or where he went. I note however that one w1tness, the
:w1tness Arthur,‘sald he went ‘to the’ deceased and asked if he was
‘ airith. The - deceased apparently dld not reply other than by

ﬂmdaningvor.groanlngf ‘The- w1tness then left the deceased .and was

so little concerned'w1th what he»observed'that he purchased a pie
~and wentfhome; 1t is lmportant that another w1tness, Miss

McCullum who d1d not know the deceased, at some stage - and 1t is

not clear from her deposmtlon when -fcame‘back past the barbecue

area and. observed what she referred to as'a "body , but I do not
vthlnk 1n u31ng that term she lntended by its use that what she
saw was necessarlly a deceased person in a cubicle. From the
descrlptlon which she- gave, it is clear that the person she saw
was. the deceasedt It is important-that she was able tordescrlbe
the 'T! shlrt he was wearing as ‘a. whlte 'T' shirt with’blue bars
and when spec1f1cally questloned, she stated that she had not |

observed;any blood.f

“Theraccused.was observed:torleave in a car not driven by
him, butvitiis‘said that the car was driven at some speed. ?he
accused went homeuwhere his‘parents;eXpressed some concern at
~what ‘seems- to have been a possible 1ntent10n to return to continue
the dlspute with the deceased and hls frlends. Some expre551ons
of concern that“the deceased and his fr;ends m;ght.take‘v

reprisals seems to have been made.

: The‘deceased~didfnot'comeﬁon’his’own.k He cane.with

other ‘persons who looked‘for him at the end of the concert, but on




‘_belng unable to flnd hlm, assumed he had made other arrangements

yand left w1thout hlm.-y It is- perhaps 1mportant to note that one
of those w1tnesses referred to hav1ng been in. the v1c1n1ty of

the barbecue area’ but hav1ng seen. nothlng there.

The follow1ng day the accused is said to have made an
cobservatlon whlch suggested a - concern, that the deceased may have
_been: hurt or dead ‘This observatlon was made at a time when the
deathﬁof the_deceased cannot have been generally known. |
1Sub5eguently the'Police inrestigation established that there was
blood on a coat belonglng to the acciised. This blood was
dcon51stent with blood from the deceased and not consistent with
‘blood from the accused, It is said to have been smeared on the

coat.

I accept of course that in the present state of
knowledge, it is lmp0551ble for sc1ent1f1c ev1dence to establlsh
”that the blood came from a partlcular person, but in this case
there is the unusual situation that the deceased had an
exceedlngly unusual blood group. ‘The Crown relies on»thls as
‘belng;a 51gn1f1cant partaof its casepand~Irthink at leastvat this

stage it must be regarded as important.

The Crown also rely upon -a statement sa1d to have been
made by the accused when in custody under c1rcumstances which may
form . no doubt the subject of an appllcatlon 1n respect of that
~statement, but ‘at. thls stage I am ‘bound to accept it as. belng

materlal before me.  In that statement, thexaccused is said to




:ahave 1nd1cated that he had plcked up ‘some: unldentlfled object ;
;”and struck at the deceased w1th 1t./ He was notuaware whether;
‘or not he‘had connected~w;th‘the,deceased; Vhe,did not:know '
~what the object vas; it had not been retiined and it was

-'immediately‘after3that that'he left the.scene,

Under those c1rcumstances, Mr: Houston 1n detailed
'and forceful subm1551ons, has suggested a number of reasons
. why I should exercxse my dlscretlon under the provisions of
s.347. Wlthout going into the detall of the submissions, Mr
, Houston placed a con51derable rellance on the fact that a
nsubstant;al numher_of persons who were dlrectly 1nterested enough
to watch the.fiéht, gave nO'evidence at all of any Stabbing
incident. I thlnk that Mr Almao is rlght in saying that this:

of 1tself is a matter for a. Jury to. con51der.f

There is some dlfference ‘of oplnlon as to. the state
of the llghtlng.‘ There are some w1tnesses who con51dered that
it was suchas to 1mpede thelr observatlon.. There is some
d1fference-askto the placement‘of_the 1nc1dents.'Clearly'this
Willﬂform’an important part'of any approach which the,defence
may nake‘on a trial, but I dO‘not think'that that of itself
: would’be‘sufficient. I am much more concerned over the
. evidence of Mr Arthur who approached the deceased after’ the
‘1nc1dents and'thefev1dence of'MlsS'McCullum. Mr Arthur was not
asked whether ‘he observed any blood : lt is not clear whether -

or not he was concerned over the lack of response of the deceased




L AS far as MlSS McCullum 1s concerned, she did express some
reservatlon over her ablllty to see blood from the p051t10n in
;whlch_she‘obseryed the deceased. =

Wlth some he51tatlon; I conclude that nelther of those
reservatlons are. suff1c1ent to exerc1se Jurlsdlctlon under the
prQVleons of s.347. .Indeed it seems‘to me that,on~the purely

factual material which'the Crown have'so far adduced, there is

- materlal wh1ch could properly go to a jury as dlstlnct from its’

.welght.‘ Mr Houston however, drew attentlon to two partlcular
faspects whlch are 1mportant. The flrst related to the
51gn1f1cance of c1rcumstant1al ev1dence and the approach which a
Jury would hawato be told to’ adopt towards 1t. This is a case

: where the Crown isjto some'extent‘relylng‘on circumstantial

v evidence;‘although as'Mr.Aimao.observed,vit is a combination of
direct‘and.ci#cumstantial evidence. ‘The direction which is
‘nornally giVen‘to'a‘jurerollowing the:deCiSion,in‘R.tv; Hodge
“1"?.38‘) 2 Lew CC 227, is that a”jury;is entitled to infer guilt

‘wherefthat is the'oniy'rationai conclusion on the facts‘proved.

‘ While I have SOme concern over this aspectvof the matter,
I do not think that in the COmbination of circumstantial andp
‘direct: ev1dence whlch the Crown put forward in this case, 1t would
be proper to tell a Jury that the contentlon for the Crown was
not the only ratlonal conc1u51on on the facts proved and in my

'v1ew,thls.content10n too is not suff;clent.

.‘That;leaveska major argumentjputkforwardvby Mr:Houston,3

which is based on the provisions of s.167 of the Crimes Act and




whlch effectlvely 1nvolves the respon51b111ty of the Crown to
prove 1ntent10n.k Mr Houston says that on the ba51s of the
statement whlch the Crown has put forward as. a matter on whlch

it relles, there 1s dlrect ev1dence that the accused dld not

- have the necessary 1ntent10n 51nce he refers ‘only to having’

picked up some unldentlfled object, that he did not know
whether or not-he connected w;th,the deceased, although he
struck at him with it.

'"Intentlon"rfor the‘purposes of s.167, can be

inferred under certain Circumstances and perhaps the extreme

example‘of that;is'theicase cited\by counsel of Black 1956

- N.Z.L.R, 204, where the necessary intention was inferred from

actlons where the accused struck deliberately at the deceased’

w1th:a knlfe. In.thls case, the Crown case 1s‘that the

'deCeased was murdered by the deliberate infliction of a sharp

'instrument‘ If there is sufficient evidence to indicate that

that occurred and that the accused must have been the person

responSLble, then I think that the c1rcumstances of the 1nc1dent

,1tself would be sufficient to allow the_questlon of intention to’

go to a jury, bearing in mind of course the responsibility of

‘the Crown.

In the end, an application under the provisions of
s.347 is one of overall impression. I accept that this is an
unusual case; that it is one where the circumstances give rise

to concern, but I also flnd 1t 1mp0551ble to get past a

,Sltuatlon where the Crown have proved ‘on the dep051tlons, a




di;éétvinV§1y§ment of the accusga and whe:evthére;is L

circumstantial evidéﬂce‘whichAtakes £he*matter'5e§ond mere

suspicion.

 Uﬁder-thbéé‘circnmStanéééf-theiappliéatidn will be

declined.:

RECEE

Solicitor for Respondent: Crown So1i¢itor}AHamilton
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