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et ;On Sth February 1976 ‘Mr Watkln found hlmself
,'unable to contlnue hlS dutles as-.an- Alr Trafflc Controller: atﬂiuu

f’Auckland Alrport because of pain in his neck ‘and he consulteddi
;ﬂh1s med:cal practltloner, Dr Edmonds of Takapuna. “He 1ssueali
_f a Flrst Medlcal Certlflcate ‘under’ the Accident Compensatlon.'
 dAct on Sth March descrlblng the 1nc1dent as "recurrence,of':

‘,paln resultlng 1n 1nab111ty to carry out normal ‘duties” ‘and

*attrlbutlng it “to a whlplash 1n3ury to the ‘neck susta1ned ‘on:
fSth October 1973 when: his car was hit: from behind while | it
'ﬂaﬁ'statlonary As thls happened before " ‘the” Act came 1nLoA
1force on 1st Apr11 1974.

the Comm1551on (as 1t then was) le



: ~jnot accept the c1a1m and Mr. Watkln applled for a rev1ew whlch*_f
. was’ heard on -14th December 1976. The Hearlng Off1cer had"m’
" the beneflt of a further report supplled to-the Commission by
:';'Dr Edmonds on. ist June 1976 in response to - its enqu1ry of
_h;,l7th May, ‘in wh1ch ~he accepted that there- was no specific
'°7f21nc1dent relatlng to the accldent occurrlng on 5th February
"l1976 _However he _con51dered that. the contlnuous movements
p‘;of his head ‘and neck over . ar perlod of t1me carrylng out. hls
"9,dut1es as dan Alr Traffic Controller constltuted a serles of

;xm1norv a001dents “to. the .neck ‘the accumulatlon of wh1ch
"reached thelr peak on that date and caused “him " to stop‘
‘i work. - He thought the or1g1na1 acc1dent in 1973 mlght well
_f.have made hlm more 11able to“injury. but thlS d1d not negatef
72fthe fact that the work load: created a serles of injuries to-
fk'hls neck.u‘ HHe thought Mr ‘Watkin was anlfhonest and .-
Jp_consc1entlous person. who was not: 1n any ‘way attemptlng to.
‘fbfa151fy ‘the. facts.- e ' Sl ’ ‘ :

! It was clearly on the ba51s of thlS report that
lthe Hear1ng Offlcer {Mr A C Lynch) reached his decision’ on
~f16th February 1977 1n Mr Watkln s. favour. notlng,‘however,‘i
'fgthat the medlcal ev1dence ‘was- scanty ‘and in ‘particular dldfr;t
w_;not 1nd1cate the prec1se nature of the 1n3ury he suffered :
i:uhHe commented that teference to: an orthopaedlc surgeon would”
pf{have put: the matter beyond doubt. The file was referred to
“ﬂ'the Comm1551on for calculat1on and _payment of approprlateb,V‘

v':compensatlon. f.pInw'—the meantime "Mr°4 Watkin ‘had  been
: 'contlnuously off wcrk and in June 1976 he failed his: annua1‘
={dmedlca1 exan1n ation. ' On 13th September 19876 Mr: Lamb

__ﬁorthopaealc surgeon,'reported on‘ him to the civit Av1at10n
mfﬁoDepartment, statlng that he haq been asked ‘to see Mr. Watkln :
‘Halby Dr Edmonds for: that . purpose. . He’ descrlbed his ear11erfa
'3fh1story in the Royal A1r Force (where he atta1ned the rank of»ffl
: Squadron Leader -on hJS retlrement in ~1957) and mentioned ‘an ,f
iearller 1n3ury ‘to hlS cerv1cal spine resultlng in a graftlnqg
operatlon - -before . he could be;'returned to fulli flylngl

~fdutlos.v He was then engaged as an A1r trafflc Controller in.
;'New ~Zealand and suffered the whlplash 1nJury 1n the car.




: _:applled for-a. rev1ew of: thls de0151on -and was adv1sed on 17tno
'-y'March 1978 that the - Comm1551on con51dered ‘it should stand
'and hlS appllcatlon was . belng referred for the.approprlatey

‘vizorthopaedlc surgeon and the 1ate Mr. Parke saw him: on - 3rd

,y’.August, reportlng to the Comm1ss1on ‘on - thek23rd. t After a“ﬁ
“iblengthy review of the hlstory and flndlngs on examlnatlon he
,_-ifconcluded that Mr Watkln had not suffered any personal 1nJuryf
V;Qghby accldent resultlng from hlS employment as an: Alr Traffl

-;dwhlch‘was the subJect of a c1a1m for damages and as a result;;h
‘he was seen’ by a number of orthopaedlc surgeons and it had

" ‘not . been settled at the time of Mr ‘Lamb's report.-” He ‘noted

'tthat Mr Watkln admltted to a m11d degree of neck paln prlorQ

to’ that 1n01dent ‘and I gather from other reports that. he”

"quallfled for a War Penslon of 30% 1n respect of the 1nJury
~in the: RAE © ..Mr Lamb_ was f1rm1y of ~ the v1ew that the .
’comhination-'of “his- 1nJur1es' rendered him" unflt for CAir
h‘Traffic ‘ Control work w1th s' sustalned and: »1ntenser”

concentratlon. He has. never returned to it nor, so farias,I'V

’77fjam aware, to any other form of employment.

After dlscuss1ons w1th Dr Edmonds Mr Watklnv-

' fdec1ded to seek further examlnatlon by the RAF author1t1es 1n\
veEngland and he arranged th1s in: conJunctlon w1th travelllng
“yto attend a meetlng of the Internatlonal Federatlon of Alrv;
»‘Traff1c Controllers. - He advised : the. Ac01dent Compensatlon;;
”[_Comm1551on of ‘his 1ntent10ns, rece1v1ng no response, and leftfj E

New Zealand on 10th Aprll 1977 returning in July- 1978. ’His_57

, ~request for as31stance for- the med1ca1 referral was. decllnednb
“dn- July - 1977 on - the -basis that there was nO' reason forf;
l;;seeklng such attentlon overseas. - He recelved no payment of;”
: "weekly earnlngs related compensatlon nor: any: adv1ce about 1tff"
"-‘unt11 in response .to "his" sollc1tor s request ~ the Comm1ss1on"
o wrote on 2nd February 1978 settlng out its calculatlon of -the
“amount due to 9th Aprll 1977 and 1nt1mat1ng 1t was notf'"

prepared to pay compensatlon whlle ‘he was overseas as he
could not ‘be- rehabllltated back 1nto the New Zealand workd5‘
force. . With the ‘letter came ‘a cheque for $7. 523. dl.He‘.‘

procedures.., It - 'then requlred him to bel’eXamined~ hy an




: ‘contrdller, nor had“that 1occupation; produced‘-the' condition'
then present in his cerv1ca1 splne._Q He regarded it as due -
“prlmarlly to the 1nJury caused in: hls serv1ce career followeds_
by,the st;ffenlngbof the three,lower cerv1ca1 joints, and to
*.‘the increasing'strainrthereby placed on ‘the remalnder, with?
.aggravatlon llkely to have occurred,_a3~ the result of ‘the
'whlplash 1nJury As a. result,. he ‘Commission wrote to‘Mr‘
v vaatkln and his sollc1tor ‘on-: 25th September statlng ‘that in-
QV'\»{the light of. Mr Parke -8 report and the medical’ h1story "1t is
qu1te clear that your present 1ncapac1ty is not the result'of‘y;
‘ tpersonal 1nJury by accident occurrlng on .or after APL11 1;
",1974 - They added ‘that ‘no. further payments of compensatlonp'
7or med1ca1 expenses ‘would be made and adv1sed that ‘the. letter
. was not1ce of a. decls1on under the Act.:draw1ng attentlon to -
'-3the review procedures underr the _then 's.153. Mr.. Watkln
yapp11ed “for :a: rev1ew of that dec1s1on and " a copy of Mr_
'Parke s report was sent to hlS sollcltors in October 1978.,

g He 1s very crltlcal of 1t.

SR : Mr Q A Mlnes was app01nted a’ Hearlng Offlcer onr
::;2nd March -1979 1n respect of- the dec151on contalned in.. the
p,Commlss1on s letter to whlch I have Just referred and thelf
“date. for. hls,'rev1ewk.was flxed for - 12th April 1979. Mr
Watkin said he’ and “his- sollcltor expected 1t ‘would. be
:concerned pr1mar11y with the fallure of the tomm1331on to pay
vweekly earnrngs related compensatlon, together 'w1th the
proper ‘amount of compensatlon -payable, and  its failure to + -
g1ve an assessment ~of - dlsablllty, these belng the 1ssues'

arlslng out.-of  the: earller appllcatlon for rev1ew made as a..

© result. of the Comm1531on s assessment of . the amourt due cand - 0

?flts refusal to pay. ‘beyond :the: time he left New‘Zealand

- ‘However, Mr Mines telephoned-Mr»Watkln s_then solicitor: (Mr.
: aG'}Ryan).on'loth*April 1979 andftoid”him»he-thought a further =~
'Lhorthopaedlc report should be  obtained in. bis  client's

~ “interest in view of ‘the unequ1VOCa1 conclusloq reaohed by Mr: . ..

rjParke._" This suggestlon was 'Lnresolved by the tlme' the.’
hearing started ‘on. 12th’ April and there’zwaSQﬁa;ﬁlongp
1:uprellmlnary'~discussionv‘1n whlch‘ Mr Watkln p1ayed a: full.




':l:part:‘, MrfRyan disbuted'the"accuracy'of Mr Mines"memorandum;
- of hlS phone conversatlon' both he and ‘his client’ emphas1sedi
:h that the hear1ng was concerned w1th quantum only" and 1ns1oted

' that,?thei Comm15s1on could mnot . re- -open ‘the question . of
’liability already determined ‘by Mr*‘Lynch.‘d There' was
'cr1t1c1sm of Mr Parke's report and after a lengthy se351on'

v:frunnlng 1nto some 50 .pages.. of- transcrlpt,'1n which Mr.Mlnes;
'f-yattempted,ftO' explain his  -own .1ndependent >position. “he
: concludedyjit“fby‘oorderingf'another orthopaedlc ~‘report.
g EVentually.my‘after:f'considering ‘ethe _ names of dlfferent
- sueCialists, he decided to. app01nt a- medical- comm1ttee in
”ﬂf terms of the. former s. 154(6) and the hearlng adJourned on_,r.
'!*”that ba31s. ‘ Later that day Mr Mlnes ‘wrote deta111ng the

‘fﬁrarrangements. He sa1d =

‘;~"I have emphas1sed that the: commlttee or. specialist

i ie to be asked- one prlmary questlon - ‘what weight
{«should attach to the' conclusions’ arrlved at by Mr
~.Parke :in his report. . In.effect, are Mr ‘Parke's -
: {'conclus1ons valid and Justified. . The commlttee
DN Y spec1allst ”should be spe01f1ca11y asked
‘advise upon the duration of 1ncapa01ty whlch could' . :
be 'brought home  to .the ‘events -on 5 February.f R T
Cue X976 AL adv1ce will be: sought- as -to the point :

=’ at -~ which. the CommlSSlon -could. properly conclude
,fthat those events were no longer 1ncr1m1nated -
kivlndeed 1ncapac1ty due to ‘those events . has now

L He also adoed that Mr Watkln must feel free to make whatever
,comments, h° 7cons:dered appropr1ate “to ,the comm;ttee .ok

speclallst.‘and, that 'all ‘information of any relevance L
"’;whatsoever would be pLov1ded to it.' including reportsl
~uprev1ously brepared by other orthopaedlc surgeons on prev1ous
occas1ons . “MessrIs Nlcholson and Farr were duly. appointed’
and presented the1r Jo1nt report on 29th January 1980. . It -
is .a lengthy dos ument but for present purposes I could refer
~to two comments -‘theva.r t to the : effect ‘that the’ activities .
on 5th February 1976 woqld be qu1te con51stent “with hlm»s _
SR 'tf : hav;ng,. - temporary -aggravatlon or flare up. of hlS neckL‘¥
: \:vbf prohlems “but it is d:ftlcult to see how this: could result 1nf‘
’;?;ya“’permanent. aggraVatlon of ,the degree"apparently present




now.* ® The: other was that he could not now: be ‘usefullyv
_ employed but'fin -thelr op1n1on¢ th1s zcould -not. : be heldik
'attrlbutable to the events of 5th February 1976 alone and the;'

~aggravat10n -of ‘the: .pre= ex1st1ng condltlon as. a result of theml,'

T Was, equlvalent to no more than 5% of total 1ncapa01ty.

P The hear1ng resumed on 24th March 1980 before Mr ‘
‘3M1nes w1th Mr Ryan again: taklng the 1n1t1al p01nt that ‘the:
'1ssue was really one. of quantum,.ln v1ew of the conclu31on 1n’

“huthe -earlier hearlng that ‘there had meen an atcident, ‘Mr ‘Mines

accepted that he had ‘no-. authorlty to reverse the flndlng of"

'shls predecessor, ’so that the central questlon for: h1m -to

_?dec1de ‘was quantum and duratlon - the period  for .whlch:
“earnings- related compensatlon should run.;i.He askedehether -

"*tbere -was’ ‘agreementrvon that and;_both Mr Watkin 'andf,hisv

';solzcltor- acdeptedjithis, v1ew. R ThenVyfollowed a  lengthy
aiscussion of 'Mr 'Parke s' report in‘fthe 11ght of othert
morthopaedlc oplnlon -and of hlS own’ health and other problems.
_-,at the t1me whlch caused Mr Watkln to 1ose confldence in
dﬁhlm.‘_ The transcr1pt of thls hearlng runs into ‘71 pages and”
'f1 thlnk v1rtua11y every aspect of Mr Watkln s concern was

';ffcovered w1th h1m tak1ng S Mmost. . actlve‘ part in_ the
-,1;d1scu551ons and demonstratlng a: thorough grasp of the matters
at- 1ssue_]_ At the conclus1on Mr Mlnes asked whether he had"

fthe opportunlty to air‘ his . varlous grlevances. ‘Mr Ryan
replied he’ thought they had- and Mr Watkln added "you'have“w
'been very Pa*lent actually " R :

on _3rd Apr11 l980 Mr Mlnes gave h1s de01s1on__.

.'conflrnlng “the - Lomml s1on s de01s1on to. cease earnlng -related.
fcompensatlon ,and payment for . medical: expenses ~as “from’ 9th

Apr11 1977. . He™ also’ recommended further con51derat1on “of -
the quantum ‘of~ compensatlon .due to. Mr Watkln_ for, the
. precedlng perlod and dealt w1th travelllng expenses. ‘_Mr

“Fulzon 1nformed . -3 those two matters are . no longer ‘in
issuee..,er ‘Watkin - appealed to the Acc1dent Compensatlon_’
: Appeal Authority ana on 16th February 1981 HlS Honour Judge
’ fBlalr upheld the dec1s1on ‘and. dlsmlssed the appeal.\/ He alsoagi




_be submltted for de0151onr

'rejecxed an appiiCation for leave to appeal to. this'Court~"I_
ﬁ'do ‘not have a copy of that decision but Mr Fulton informed me -

that he ‘con81dered there was: no questlon of law 1nvolved

ion” 22nd August 1983, over»two ‘and’‘a- half. years later Mr-f
»ZWatkln f11ed notlce ‘of - appllcatlon to thlS Court under S. 111 :
: of the 1982 Act for .an: order. extendlng the tlme w1th1n ‘which
ff~he mlght ‘give not1ce -of - appeal The 11m1t under. subsectlon"
(4). is 28 days. It was supported by a 1engthy affldavlt

from him and ‘a supplementary aff1dav1t from Dr Edmonds, whlle

v “the Comm1s51on f11ed an’ aff1dav1t in. reply' with coples of -
't:further orthopaedlc reports. - By consent the applrcatlon wash’h'
- dealt with as “one for 1eave.to ‘appeal as. well. 4\it'may5be“x
°rtvgranted by thls ‘Court on a questlon of. law, or. if 'in: its
‘voplnlon the questlon 1nvolved is’ one whlch by reason of ‘its
‘Tgeneral or publlc 1mportance or . for any other reason- ought toig

It 1s qulte clear that no- questlon of law 1sh

511nvolved. ' There was adequate ev1dence before the Hearlng‘
“Offlcer enabllng h1m to reach the conclus1on that by 9th}
.,Aprll 1977 the events of Sth February 1976 were not the cause
. of Mr. Watkln s cont1nu1ng 1ncapac1ty I,mlght add . that thls*v

;'v1ew is conf1rmed by the report from Mr Kirkernjwho examined -
pqu Watkln on behalf ‘of - the 1nsurer in connection‘with;thej."
ﬂ damages c1a1m for ‘his whlplash 1nJury. : That'reporttwas not-

- avallable “to Mr Mines. but was supplled to . the 'connittee,' ‘
“The clear 1nference flom it ‘is. that Mr_Watkln was cla1m1ngh
. that he had to stop work because of the car acc1dent _and I
hhave already noted' that ‘the‘ First‘ Medlcal Certlflcate

vf supplled to the Commission 01ted it . as  the -caise’ of hlsf

';dlsablllty on 5th February 19/6. : Hav1ng been informed thatb
v‘the] claim was _ settled, I asked ~whether he had been.
- compensated for 1oss "of earnlngs and received a memorandum

from Mr  Fulton <of l1th July whlch w1th respect,. . I flnd&_

curlously unlnformatlve -having regard to the metlculous graspv_‘
'of deta11 which 'Mr Watkin had prev1ously ‘shown »1n' everyffr;f
‘baspect of hlS c1a1m against the Commlss1on, Apparently nebfrd
”had recently suffered a heart attack maklng communJcatlon dl

i




°ﬁgdiffl8ult.‘ A1l that Mr Fulton could tell me was that some»l,
allowance was made- for. future: 1oss of earnlngs but At wash
well shortfof complete: compensatlon,or.1ndemn1ty for loss of
" his ‘employment. I mention theSermattersiinrpassing‘without‘

' gvdraw1ng any conc1u51ons ‘about the clalm. My ‘concern: on this

aaspect of the appllcatlon 1s to determlne whether there 1s ‘an
:arguable quest1on of law. on the bas1s that there was: no’
. sufflclent evidence on ‘which' the Hearlng Offlcer and .’ the
'/nAppeald Authorlty could make thelr flndlngs.». -There was,t
,yample°j[its evaluatlon.‘ and. the conclus1ons “they came to
f(ﬁhiCh were -open to ‘them) are not rev1ewable in the “absence
vof”any demonstrable error of law.v,i '

I therefore turn to the other grounds avallable' -

hfunder . 8. 110, - Wh11e the amount 1nvolved may -be substantial ..
I was told 1t was about ‘$38, 000) I can see no quest1on°'of
‘general or pub11c 1mportance 1nvolved _ Mr Fulton ‘submitted
ndthat "the case : fell w1th1n v the_;-"any , other ‘ reason"'
‘gquallflcat1on, relylng ‘on the approach taken - by Ch11we11 J.'

f*;ln ‘Thomson v. A.C.C. (1982) NZACR 419, and’ clalmed that the’
‘fdef1c1enc1es 1n the enqu1ry and hearlng procedures, taken in

. conJunctlon w1th the ‘somewhat unusual background of this
“claim, - led to . ~the conclu51on 1t had been dealt w1th in an

"J?_unsatlsfactory manner g1v1ng r1se to serlous mlsg1v1ngs about

‘ the justice of the: result." Mr: Fulton s flrst p01nt was the

Hearlng Offlcer s fallure to deal w1th ~the flISt appllcatlon‘"

o for revlew.‘of the Commlsslon s -decision to _cease. weekly
. payments because Mr Watkin had gone overseas. ~He said there
wag no attempt to answer his® allegatlon ‘that absence from New‘

“PZealand on . that ground ‘did  not prov’de a basis gfor:

-.termlnat1on. But this . point 'was .raised and ‘dlscussed ~at
.considerable 1length before M M1nes‘-andr it"isi.guite ‘clear .
from the transcript'that%whateverfthe»Strengthgof-Mr Watkin'si‘
. case there (and it apears to be'unanswerable).jit“hadwbeen:4

{overtaken by -the second dec1s;on ‘of .25th Seprember ’1978vj.
‘following' Mr Parke s report. : When the hearlng resumed’con :&;

p.424th March 1980 page four ‘oF thév transcr1pt makes'_itf
: abundantly clear that the 1ssues were quantum and durat1on of'




'pearniﬂgs ~related compensation.' f The Appeal Authorlty dealt,,

at some 1ength ‘with the Comm1ss1on s ablllty to make such A

decision under the former s. 151(1D) and with" respect I adopt
vhls‘f reasonlng :‘v;'No clalmant o can,‘ expect to - receive

»,:compensatlon 1n perpetulty under an’ or1g1na1 dec1s1on made in

V’fserror or affected by fresh ev1dence. L Mr Mlnes digd not,

L attempt to rev1se Mr Lynch's dec151on, he“conflned hlmself to.
e'the cause of Mr Watkin's contlnulng dlsablllty after 'éth;
Apr11 1977.dl ‘In this context causatlon becomes very much an
_exer01se of practlcal Judgment 1n the llght of the relevant
ev1dence, and I refer to Lord erght's comments ing Smlth,‘f

.‘Hogq and Co. Ltd{ v. Black Sea and Baltlc General Insurance
. Co Ltd. ;(1940)-. 'A'C 997-_ 1003- S
'"There is always a comblnatlon of co- operatlng :
,_H>causes.’ out of - which the = law: .employing , its '
- ‘empirical -or . -common.sense: view of causation, W1117
“.'select the one .or more which it finds material for
Looits spec1a1 “purpose.. of: dec1d1ng ‘the . particular @ '
f.y;case PR : R S i

_':hI thlnk thlS is prec1se1y what the Hearlng Off1cer dld and I,,
':.see nothlng to crltlclse in hls approach ' ) !

Sl .HM 'ﬁFulton'e >nexti?pOintv;was “that . Mr Parke's
medical examrnatlon-_had been; requested'oby- the_ Hearing
;Offlcer.p, After hear:ng Mr ‘Paki ‘on “this point I am -guite
satisfied that the reference “in the transcript on which he.
Vrelled is qulte equivocal. All. the indications are thatrit_
was ordered by an officer of. h Comm1351on. This  1is
. confirmed by the fact. that Mr Wlnes was not app01nted unt11

. well after the date of Mr Parke s - examlnatlon,~ There: is: no:”'

vJustlflcatlon for the sugdestlon that Mr Mines was not actlng

fslndependently.vnlndeed I . share, “the v1ew of the‘ Appeal_r

Autnorlty who described" 1t as somethlng of a model of a fa1r
> and careful rev1ew and 1n allow1ng a full dlscu851on.

. o hM ‘Fulton che1 challenged the valldlty of Mr'[j';
; Af‘Parke s report and submittsd that. in all the 01rcumstances it o
':»?"should_,have, been 1gocred _ Undoubtedly_»he,xhad’_health Co




gf~problems at ‘the tlme and ‘died shortly after, . Mr Watkln‘
’d_descrlbed hlS phys1ca1 1nf1rm1t1es and problems under whlch
y:he appeared to - be operatlng. L However,, when one  comes . to ‘
451100k Aat.-that’ document it: 1mpresses as’a’ detailed and. thorough.'
"”descrlptlon of "M@ Watkln 5 hlstory and the: ‘results - of hlsif
éxamination. There is- nothlng about the"way he “has
iiexpressed his: flndlngs in the latter part to .cast  any doubt

Tm'upon his cont1nu1ng profess1onal ab111ty.v -He v01oed_awmore
: *:forthrlght conclusion than that contalned 'in. some of thei
?fﬁfother reports, ‘but - the flndlngs and oplnlons are not g0 -
'eg5inconsistent _asg to ralse questlons “about hlS competence'
m%fﬁindeed the differences are of ‘a type commonly encountered
‘famong pract1t10ners in thlS f1eld It was qulte in. order_n
“for - Mr Mlnes to ‘have regard to Mr Parke s v1ews along w1th"

":fthe other mater1a1 before h1m. Moreover,_I see nothlng to-
E'cr1t1c1se in h1s v1ew that more welght -could be attached- to
'y it .as a spe01a11st report than to the oplnlons ~of Mr Watkln s
v yugeneral pract1t1oner. - This: would represent the v1ew held by
‘m*“most L people__,of _the'_ added authorlty “of : profe551onal :7,

g QUalifications{ s

Mr Fulton also cr1t101sed the terms of the letter

;

Q.Mr Mlnes sent to the medlcal commlttee as 1ndlcat1ng that he

’v:was not valld for h1m to do 'so. W1th respect I think that'
’vls_ ‘putting’ ‘a,' stralned ‘ 1nterpretat10n on __a perfectly
.understandable ‘and very fa1r dec1s1on to obtain -and glve”

o proper' cons1derat10n to furtheri spec1allst . opinion ‘which:.
1.m1ght ‘benefit Mr Watkin. . He Submlttedv that somé medical

“AiteV1dence should have been glven orally. having reqard”tofthef

‘1;opp051ng contentlons, ‘but . conceded there was- no-cuch request

made to the Hearlng Offlcer. , It ;s 1mposslb1e to ‘read’ theg‘

: lengthy transcr1pt ga1n1ng the 1mpress1on that Mz M1nes put'

.‘l}all the mater1a1 he had before :Mr -Watkin and bls sollc1tor"
and  -listened. patlently jto< everythlng- they d?=to ysay*w,

: fuiinde;'dlscretlon‘ about . the sort ot “evidence he ZSh°UId’
h17,récelver The Appeal Authorlty dealt at some lenqth with the*

LA

"f;was g01ng to use Mr Parke's report unless they indicated 1t_"

'rlncludlng some very lengrhy factual statements.[ He has afj




proceedings : and .- found\-nothlng ‘which " could - be said. to
"contravene' the' Act . or constltute a. -breach _off natural'
justice.a- Nor do. I thlnk there is anything in“the'point that

the terms of . reference to the medlcal commlttee were not ' in

fact “the terms Mr. Mlnes undertook to Messrs Watkln and Ryan;f

o place before 1t. . The1r report ‘was ample  to cover the’
vmatters call1ng for dec1s1on and:. the: Appellant was suppl1ed“
L w1th a copy before ‘the resumed hearlng ' ’
R S :fIthas further subm1tted that reither he nor Mr
V'Ryan_,understood“ the nature of. -some of the. commlttee s

“g,:findings; .and ‘the 'latter apparently d1d not. come to gr1p57
5rw1th two - of them 1n partlcular... The first was h1s fallure'

'to understand the conclu31on that the aggravatlon of -the
.‘.pre ex1st1ng condltlon -as -a result of the act1v1t1es “of 5th
'm February 1976 amounted to- no more than f1ve percent . of total
ve1ncapa01ty. Mr Ryan thought thlS was a mlsprlnt for 50% and.

: that‘ the committes ‘meant to ‘add  two . earller findings “in-
"'dlfferent orthopaedlc reports of 20% and 30% respectlvely

I am satisfied Mr Mlnes understood thls p01nt perfectly and"

He" quoted thelr.vcomment ‘1n hlS declslon. . The: secondvﬂ
imlsunderstandlng related to a suggestlon of - neurasthen1a madev

-~ byt ev‘commlttee Ain d1scuss1ng her aggravatlon .of .the

symptoms' wh1ch they said would ord1nar11y be expected to. ‘be-

only - temporary._7 Mr Mines went 1nto th1s ‘at some length w1th'v

ff\Mr Watkln and Mr Ryan, express1ng the v1ew that there was. a
'7confl1ct of: v1ews 'between ‘that report .and Mr Parke's.

findings. ‘He concluded ‘that "on 'the ev1dence before h1m nov“

such..compensatable - condition exlsted He .gave an adequate
explanatlon of~ the nature of: neurasthenla, offerlng them the\
Aopportunlty ‘of an . adJournment to seek further spec1allst
‘adv1ce on that aspect although he felt reservatlons aboutgf

its usefulness hav1ng regard to the t1me which:: had elapsed:f

_“nlnce the eplsodes... Arter ‘an break durlng whlch Wr Ryan and;
1 Mr Watkln conferred he was adv1sed that hlS dec151on shouldw
1bef confined to- orthopaedlc aspects. Although jit‘ was

*"__perfectly clear that Mr Ryan had no 1dea what neurasthen:ag,

t meant when it was. flrst put ~to .. him by Mr . Mines, the'*




:transgriptushowsnthat'he"grasped‘its‘significance'after'it”
was explalned to. h1m, and  the declSlon ‘he and . his .cllent
reached %at-‘the _end.,of:,the_ dlscu331on ,was‘ adequately
lnfoxmedt‘ ‘“Mr‘.Mines .Wasf'entitleQJgto ‘form the viewsv he.
‘expressed . about -the significance of that comment . on the
material: before'him;Vv'I m1ght add that one - of Mr Klrker g
‘reports (not before Mr Mlnes) noted .a: psychologlcal overlay
or;vsome' degree “or neurasthen1a< aggravatlng the‘ generalk
organlc dlsablllty. but he was clearly relatlng th1s to the

earller car acc1dentr,,:'~

Mr. Fulton's f1na1 p01nt was the failure ;to
_ dlsclose avallable 1nformat10n to the Appellant at” the rev1ew
.hear1ng .as requlred by ‘8. 154(6) of the 1972 Act ~ . the
"prov151on is “the : same 1n s 102(6) of the ‘current Act. i He'

11-ma1nta1ned that the Hearlng Offlcer shoulad have dlsclosed all»“v

“the medlcal ev1dence ‘he. rece1ved and referred espe01a11y to
) segments of a copy report supplied to Mr Watkin which: seem to
'have orlglnated w1th the RAF Medlcal Authorlty follow1ng ‘his
J,exam1nat10n there. He found them largely 1ncomprehens1b1e'
-anpd so0 did. 1, but 1t 1s now clear that thls was. a compllatlon"
of comments made by Mr Harman Smlth in a form supplled ‘to him y
by he‘ Unlted K1ngdom Autnorltles, ' and based on,, an
'orthopaedlc examlnatlon he had made of Mr Watkin. It -then

’nformed the- ba31s of & full medlcal report ‘made for h1s U.K..

" War pens1on and Mr: Watkln saia- that after a lot of trouble he
flnally,obtalned 3 copy of that document and - annexed it to
5his‘affidavit.' Be ‘says this accounted substantlally for the:
reason . for the two anc a half years. delay in maklng thls’
.appllcat1on. ~-He cla1med he had never seen it before ‘and-
that a->51gn1flcant passage had ‘been omltted from - the
d15301nted seqments orlglnally supplled to h1m. 'HoweVer,“on;
the copy (Ex. "N&:tothe affldav1t) thlS passage does-appear,
-consisting of a comment that the 1nc1dent of 5th February
1976 pre01p1tated h1a~retrrem°nt and he would have ‘been able"

to work to the age” of 65 ordlnarlly I must therefore'_;é
accept that it was part of the mater1al before the Hearlng}"“

‘:EOff1cer.‘ But ,1t -seemsf from. Mr Paki's analys1s of the'7




e

Q‘Watkln played a full part.'v"

‘.-pOSSeSSIOH. as part Lof" the ob11gat10n under s.154(6).

"transcrlpt' “that’ dtheg or1g1nal “report’ (Ex.» "0"' toﬂ'the

aff1dav1t) was also before h1m and was: shown to Mr .Ryan at"
least durlng the course of .the: hearlng.,_ On page 21 of the

» transcrlpt he made" a lengthy comment .on what he was, shown.~_
’ﬁjldentlfylng _it [as._theﬂ Department ‘of Health and 50c1a1.'

Securlty War Pens1ons OB/M3/61626 whlch is -the. EXaCt heading.

“of- Exh1b1t 'O"-‘the truncated Exh1b1t N contalns no‘such'
"references.’ : Moreover.~ follow1ng -an adJournment for that h
'purpose, he sa1d Mr Watkln had been through the reports and

took 1ssuek w1th -some serlous 1naccurac1es : There are

o

‘fhseveral pages of dlscus51on deallng with - them- 1n whlch Mr'

From ‘his earller comments at ‘page: 19 the reports“,

"Q 1n quest1on appear to have. .come 1nto Mr Mlnes' hands from the -
5 - medical: commlttee and - he Was unsure whether' Mr.. Watkln had;v
: yseen them before, the latter: conflrmed ‘that he had not. . I.
" see noth1ng 1n thlS exchange to 1nd1cate any evasion by Mr .
, 73M1nes of .an 'obllgatlon to dlsclose th1s materlal and on‘_’
“jflearnlng that Mr Watkln had .not seen 1t prev1ous1y he: qultef'r
“fairly gave hlm the opportunlty to cons1der -and take adv1cetf
:'on it 1f he: w:shed to. - Mr Fulton also submltted that " hei
_”x.should ‘have been supplled w1th the orthopaedlc reports_ of*
"prev1ous examlnatlons ‘which 'the‘ commlttee- obtalned fromi

Messrs Harman Smlth and Klrker.y'no doubt pursuant to thef

~:’proposa1 accepted by . Messrs Watkln and. Ryan that they could’
_uhave access to all relevant 1nformat10n.k. The Respondent dld”
" not’ rece1ve coples of these. two speclallsts' reports and ‘it~
dwas not - until after this appllcatlon was made that they weref

obtalned and produced as..an exhlblt Mr Ashraf's affldav1t,
T cannot see how the Comm1331on could be expected. to supply

such materlal whlch it diad . not have in 1ts control or

It w111 be ev1dent from the foreg01ng conclu51ons

thatv'i' share the Appeal Authorlty s v1ew that Mr Watk1n
recelved a fair hearlng and there was' nothlng amount1ng to: a P
'contraventlon of the Act or a breach of natural Justlce 1n_

3




‘ | ‘;.{.:_1?4_»,» .
.'jhthe w%y h1s cla1m was handled._ My study of the transcrlpts
v.and of - the mater1a1 before me does not 1eave ne with that
: Asense of - serlous mlsg1v1ng about the result whlch prompted
"L Ch11we11 J. to allow the: appeal in Thomson s case. - I cannot"'
say " that the conc1u51ons reached -by - the Hearlng Offlcer and -

rfth Appeal Authorlty were unreasonable or* ‘wrong. The -
Jappllcatlon must be dlsmlssed and 1f necessary I w111 hear‘

L Counsel on: the questlon of costs. whlch are reserved

L SollCltors- ;f [1::'n_;rmg;jﬂw'r ?fjj;fiﬁ-"* .;,‘ﬁ-v S

--‘Wllson Henry Martln & Co.. Auck1and for Intended Appellant,‘
*;Acc1dent Compensatlon Corporatlon, Welllngton for Intended
;- Respondent. . e e R
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