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"IN THE H1GH COURT OF NEW. zEALANDf]ff
HAMILTON REGISTRY . =

* SHIRLEY JUDITH WARE both £
1i¢of Katikati, .0 7ol
_:Hortlculturlst‘

{f7l§i3:” _f,f};jj“7ngTWEEN_;;.gRoss GRAEME ‘WARE and

;QEIER'DAVID.ROMERIL~M1LL§§§ J
- .of Eltham, .Solicitor and
Lol s e e NORMAN OWEN WELLS of
e s e D T T e Q»_Motueka. Bank:Manager

=]

e e _i]fﬁamu;g:':*,ﬂABARRY ARTHUR_JQHNSON and
S Lol et - AUDREY BERYL JOHNSON: both -
;of Ka 1kat1, Orchardlsts

Defendants :.fu“j»e‘-f

'<i§garing; :g.ii'ei;, ;128 June and 5 July 1984
- oral Judgment: S July 1984 '
'rcoﬁhgglﬁrg'e r Lf{';_ﬂR $:3 Chambers for lst and an Plalntlffe:

F ROUAY Houston QC and- T ‘R Ingram
: f: for defendants )

' (ORAL) JUDGMENT OF HENRY, J.

Thls moﬁlon came on: fer hearlng‘before me
‘1;3.on 28 June 1984 when. after. it was part heard T adjourneo.f*ﬂ”
':*t unt11 today to- enable the partles to 1nvest1gate the
ﬂpo 51b111ty of ach1ev1ng a: resolutlon acceptable to the
',martaes. ~That has not been p0531b1e, and 1t is - _ff:.‘e""'“

"fﬂthefefore before me agaln Loday.~» j1'5:




Vﬂgﬂmotlon should ‘now be determlned.

11'r.écord ‘that T re'ce'iv'ed “on behalf of

- ,,,p:.

the*Plaintiffs;;three aff1dav1ts whlch were only f1led

today and whlch Mr Houston, for the defendants, was only SNl

'fable to. peruse shortly prlor to thls resumed_hearlng ‘He"

-hfobJected to thelr recelpt but I declded that the 1nterests
"of Justlce requlred thls motlon to be determ1ned and that
'I should read those aff1dav1ts to a531st me 1n 1ts
fdetermlnatlon."k B 1ndlcated to Mr Houston, and I record
‘ninow,‘that in d01ng SO I take 1nto account that there has
ifbeen no opportun1ty for h1m to obtaln full 1nstruct10ns of

'lthelr content or - to make any answers whlch could DOSSlblY

itabe requlred on any of ‘the factual matters ralsed 1n

"tpthem. : /Nevertheless. as- I 1ndlcatedivmy view is ‘that the

'”‘0n~16 December'1983'"following’a,lengthyt_'

.;hearing..Prlchard J gave . Judgment for the plalntlffs
iagalnsr the: defendants in a total sum of $158 913. 42.:_
'jThe defendants have appealed agalnst that Judgment and now

7}move for a stay of executlon under R 35‘of the Pourt of

!Appeal Rules 1955. That rule vests 1n ‘the Court ai
‘ﬁdlscret10n~to.order a‘stay BLt the general rale - and
":one whlch I accept has been applled normally - 1s that ‘a

"stay w111 not be granted unless there 1sﬂa real danger

"gthat repayment w1ll not be avallable should the appeal

o u11t1mate1y be successful.;‘t A common pract1ce of wh1ch

A

quan aware 1s to requ1re ‘a successful plalntlfr to glve

S e




u;p081t1Qn.

”There”are.‘however. 1n thlS case. what are 1n my v1ew

*__unusual and spec1a1 c1rcumstances whlch have‘been urged

'upon ‘ne .- by the. defendants as Justlfylng ‘some- re11ef from-

the operatron of . that general rule,_ul5*'

The actlon 1nvolved the ‘sale of a
"k1w1fru1t orchard from the Defendants to ‘the Plalntlffs
‘and part of the purchase prlce was secured by two

'“;mortgages back‘to~the~Defendants the pr1n01pals of. whlch

1, total ‘$250, 000 (e]0) and whlch are due for repayment in. June
"3uof 1985._w- The defendanfs have offered to pay. the whole

"HVQOf the Judgment by way of’ reductlon oF the pr1nc1pa1 sumso.,,

;ow1ng under those mortgages.v Thls prop051t10n is not

: acceptable to the Plalntlffs, who are concerped as to

“thelr own cash fiow 31tuat10n and are sa1d to be rellant'

om; ‘the damages awarded to amellorate thelr preeent

'fllquldlty pos1t10n whlch it 1s contended has arlsen by °

,ureason of the factors whlch gave r1se ‘to.-the ‘cldim whlch_

fwwas 11t1gated.\ )
. » . '\\ ';.'

"It is submitted on behalf of the

.mPlaintiffSRthat~.they.are entitled'to~what has~been_

'-freferred<to.as "the frults of Judgment" Inc my oplnlon.

*:there is- merlt 1n that subm1s51on partlcularly when

.:regard is had ‘to the costs 1ncurrea in the 11t=aat10n to-‘




't.thlnk that the Court should also take 1nt account the‘ﬁ"

"unusual c1rcumstances to. whlch I have referred} and the

—,“\ -
-

o ex1stence of that cross deht as term 1t even though 1t.

'1s not. presently payable.

T have glven careful con51derat10n to all
-”_that Mz Chambers has sald and to all Wthh has been urged
upon me': by Mr Houston on- behalf of the Defendants..f In

'mthese partlcular 011cumstances, I have come to the

:conclu ion that the proper course to adopt 1n the exerclse“
?‘§of the Court's dlscretlon is to grant a: stay, but to,graht"

V-;;Jt ‘on. condltlons.

There Wlll accordlngly be an order
- staylng executlon but condltlonal upon the Qefendanfs

'~‘pay1ng to the Plalntlffs the ‘sum of $75,000.00 - and

t~I~1nterpolate~here that'1n-f1x1ng-thataamount I-have‘takeh

into accounr what I have been told from the bar as to-a
fapartaal*release of chattels: belng agreed to on payment of
“a-sum of $16. 000.00. -T.ﬁa, »paymentwcf.$7 .000.00 to
dfwhlch I have referred is requlred to be made by Frlday.

10 August 1984 “The: order 1s further condltlcqal up017

';ythe Defendants accept1ng,z1n reduct1on or the pr1nc1pa1

ow1ng under the mortgages ot either of: them to the

K

”;:Defendants. from the Plalntlffs of ‘an amcunt equrvalent to

.




fgthe_balance of the judgment“debt.v' Fa111ng payment at

5that.date; -or fa111ng acceptance of the second condltlon

: deentloned the order for. stay w111 be dlscharged_but only

aupon the P1a1nt1ffs flrst g1v1ng securlty to-the“'

1satlsfact10n of the Reglstrar for the repayment of the

-.Judgment debt and costs.i I accept what Mr Houston has

told me as to the 1ntent10n of’the-Defendants to'prosecute‘ 
. ‘» . N

x the appeal w1thout delay and to enable the Plalntlffs to

Ly monltor.that leave 1s reserved to apply further

Y

V.InRthe'circhmstances. it 1s approprlate
ﬁfor an award of costs to be made in favour of the

4ﬁ;P1a1nt1ffs,vand these I £ix at $500 OO.‘o,f‘

’gggicitors:r

'wHolland'Beckett.& Co., Tauranga. for lst and 2nd Pla1nt1ffs7

ﬂ}mciark_&'Gay,aWaihi..for derendants






