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Resgondent

’w1th h1s glrlfrlend who was w1th hlm, that they{would get tor 

”her home and then both rush‘ 51de “in. order to get. away from :

!the trafflc offlcer.’ The glrlfrlend was. to get'a bottle of Y

'~beer f=To) that hehcould' some before the trafflc offlcer

”“‘T sy of;course, was -a. futlle plan but it

khcould get to:hlm
s was’ what they dec1ded to do.

On reachlng theiglrlfrlend s home the appellant

drove up on to the grass berm and perhaps ‘on to: the 1awn 1nh
front of the house and 1ntended to get out and run away as‘~




-qulckly as he could There were two trafflc offlcers in the
pursulng car. The drlver, Trafflc Offlcer Rlchardson, =

reallsed what the appellan ‘was llkely to: do S0 when he

stopped the patrol car he umped out"qulckly and ran over to

The appellant was
‘ patrol car and made to 51t

o—operatlve. He was then
uad llquor.ﬂ He was requlred

It was flkf

;'ev1dent1al
lh~p051t1ve. :‘*

dr _k1ng offence. The Chlef Judge

defendant were on the ground t‘e trafflc offlcer smelt -
7alcohol on the defendant s breath"' There was, however, no.

The traf; flc

f"alcohol on the appellant s breath at a: tlme when the appellant

) was 51tt’ng in he patrol car and thls was after the

con51der what the p051t:oh would be 1f the detentlon of the
‘appellant was 1llegal because'of the trafflc offlcer not
having had good cause to’ suspect._ He reached the conclu510n
‘“that the powers of arrest ‘of a trafflc offlcer were severely
tllmlted but he held that 1f 1n the course of detalnlng the

appellant 1llegally, helacqulred ev1dence which . gave: h1m



, dlscre (o) ; :
"fcould not,stand.,uf{mf

d by unfalr and 1llegal
t}although he conceded

thought that the smell ‘o
;detentlon of the appellant h'

;would have made
~exercise of h1s ;
. that” dlscretlon upon the asmumptuwn‘that there had been an.
'1llegal arrest and so the p031t10n was ho- dlfferent from what.
dflndeed was the case. It can, therefore, be concluded that he
.would in any event have admltted the ev1dence as. to the' breath

:screenlng test. .



3 self-lnc 1m1natory ev1dence,,

' The real questlon ‘in thls case concerns whether
this’ was a case 1n whlch the dlscretlon should have ‘been

exerclsed at all.< There*

as, I thlnk, power as a matter of

dlscretlon to exclude or: admlt the ev1dence as ‘to: a blood
alcohol offence._ It was one of those cases such as were -

h dlscussed bijahon J- 1n Stowers v‘Auckland Clty Counc1l

(unreported“Auckland, 21 December;l977, No . M 1280/77)

"1llegally obtalned ‘and,.
e blood alcohol leglslatlon

partlcular,fln the contex o

whlch 1mpose ;a form of compu‘SLOn on the suspect to: supply

He made substantlal reference

to “the- declslonvof the Ful‘ Court of Western Australla in:
Cross v Bunnlng'(unreported 14 Aprll 1977) and 1t is’ neces--f

sary that I also should refer to: that case.

‘ In Cross v Bunnlng a pollce offlcer had requlred
a breath test w1thout flrst hav1ng formed reasonable grounds»l

to. belleve the comm1551on of an; offence. The defendant had,
only complled w1th the request because of-his: bellef “that' he::

had r no, optlon._ The ev1dence as to the breath test was

excluded in- the Maglstrate s Court and the defendant

‘ acqultted The Full Court, by a majorlty, allowed the appeal'

holdlng that ev1dence of " a p051t1ve test under the blood

. alcohol leglslatlon may be excluded in the- exer01se of" the

Court s dlscretlon where 1t has been obtalned under c1rcum—
stances of such oppreSSLOn or unfairness as would conven—




: tlonally ]ustlfy the excluSLOn of other types of

B 1ncr1m1nat1ng ev1dence such as flngerprlnts and. confeSSLOns.
Mahon J, in. Stowers case, was content to accept and apply
that flndlng because 1t was: a suff1c1ent ba51s upon whlch he
.could dec1de the case. He made"t_clear, however, that he

rather preferred the dlssentlng v1ew ‘of: Burt CJ that because'

i 'jthe consent ‘to undergo'thuubloodfa"Ihol procedures waS't
'_dlrectly‘lnduced,by a mlstaken a sertion: on the part of the

spon51b111ty ‘of: the

, 1 re '”\bsuch consent should be‘
_,gthe subject of a dlscret onary ex luglon.; I am bound to say'
:‘,that I too prefer the approach of Burt CJ.‘ Indeed i took

'_kmuch that course in the dec151on whlch I gave 1n Connollz v

'fMlnlstry,of Tran;port (unreported Auckland l7 June 1983

' fNo. ‘M. 270/83)

_rThat was a- casevlnxwhlch the appellant was 1nvolved

51dered he had good cause to suspect and he requlred the
happellant to go:out “to. the patrol car for a breath screenlng\
v:test. ‘He wrongly gave the 1mpre551on that 1f the appellant
dld not agree ‘o this: he could be arrested ‘ As to that I

‘,sald at p 7 of the Judgment-

" If the appellant was glven the
,1mpre551on that. he ‘must, on pain’
of ‘arrest if hé: refused leave
v;hls home" and:go-to ‘the" patrol
“car then he went: under - amis-
,wgapprehen51on as“ to; what the 1aw
‘requlred of hlm.""v : :

: Whlchever approach 1s adopted there can be‘no
doubt- that the. ev1dence, although 111egally obtained,
capable;of belng admltted and’ that ‘the matter becomes one of
whether the c1rcumstances are such that the dlscretlon to
exCludevlt should be exerCISed The Chief Judge dlrected
* ‘himself ;n just that way.b What ‘he’ sald was.



- " " The overrldlng law on this is
“that the: ‘Court's: dlscretlon to
. exclude’ that ‘evidence should be
“‘exercised, ‘to. not ‘adinit: that -
~evidence if it" was unfalrly ‘
Vobtalned. " o

Thls seems to e to have been an apt summary of the view

expressed by Mahon J 1n’Stowers' case in applylng the

vmajorlty v1ew 1n Cross v Bunnlng.v

: The questlon thenbl w’lther the exerc1se by the

n7fch1ef Judge of hlS dlscretlon”oug t,now to be 1nterfered

:'fiw1th by%thls Court. ‘The prlpc

le: as»to thls is: ‘now: well

‘ ’ ,Thlstourt w1ll not 1nterf,re unless 1t -is clearly’

L satlsfled;thatiyhe trial: Judge acted -ona: wrong prlncrple
;or;that n:'we;ght ‘or-no suff1c1ent welght has been given. to,
”relevant con51deratlons whlch are 1mportant to»the just

e determlnatlon of matters in 1ssue'and that 1njustlce may be-'

’or that he gave 1nsuff1c1ent we“ht to any relevant con—
'Indeed he has expressly turned hlS attentlon to

'51deratlon._
" the questlon of oppre551veness an

:unfalrness and has made

f'hls flndlng upon it

It 1s true that the; odvalcohol procedures were
‘set in motlon after there had been'an unlawful arrest and
‘vthat the appellant would presumably not have. been asked to
'fundergo them but for that arrestj The ev1dence as. to good

kcause to suspect was, however, obtalned and the matter then

i ~became one: of dlscretlon. The conclu51on I have reached

does not therefore, confllct w1th the: v1ew I expressed in
, Connolly's case._ That was ‘a case 1n which there had been no

. flndlng by the Dlstrlct Judge on the relevant 1ssue and. so I
was requlred to make: the flndlng myself.f In the present case
E the dlscretlon was exerc1sed and I ‘can see no ba51s upon ‘which
41t would be proper ‘for-me to 1nterfere w1th 1t B '

_ The. appeal must. accordlngly be dlsmlssed ~In view,
v however, of the erroneous flndlng of fact whlch led to



'the,appeal_beingxbreught‘thereeﬁill,be no~order as to

costs.:
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