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l7l1(~ .. 
JUDGMENT OFQUII.LIAMJ 

Respondent· 

This is an appealciga.inst conviction on.a charge 

of drivillg, a m9tor .J.rehible '..whll:e, the proportion of blood 

... afcciho]. .· -~~ce~J~a. the> pre~ci'ib~d ina.ximum. 
. . . 

. 'l'h_eC(;:harge arose out ofia.n inC:ident which followed 

the ,dr:±Y:ing qi ._l car' by>the cappel~cint in a. manner which had 

. attract:~di:the. attention d:f a. traifl~ of:f:1.cier. . T~e traffic 

officet check.ed>the-~ppeLI<;tnt's sp~ed onthemo:torway 
. ·' :, ' .. ' .. ' . , .', 

approci9hihg-Johnsoriville·anda.1:_1:empted tostop_him. ·The 

appE!ilantleit the-motorway anclwentthroughJohns6n:;,ille to 

Simla Cre~ceht in .Khandallah~ He was a:ware th'at he;- was being 

fbllo~ed by a traffic.officer but he had no intention.of 
' ' ·. ·, .• ' . 

stopping hecc'J.USE! he ha.d, :on•t~o previous occasions, been 

· st:oppec:1 for d;iving with excess J?lood alcohol cincl did not want. 

to go thrqugh th,e procedures ·again. He dec:i~ed, in conjunctio: 

with hisgirlftiendwho was.with him, tha.tthey.would get to 

her home! and the!n both rush in.!:iide in order-to get away :from 

.- the tpaffic officer. The. ,girlfriend was to get <a bottle bf 
. . . ' ' . ,· . . . . ' ' ' . . 

beer so that he .. could. drink some before the traffic officer 

could getto him. ~h"i~ i o:rco~rse/ was a fut:ile plan. but it 

was what they dec{dE!d to do. 

On re~ching the girlfriend's home the appellant 

drove up on to ,the grass b~rm and perhaps on to the lawn in 

front of· the housE! ·_and intended to get· oµt and run away as 
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quickly as he could. . . . - . .. . .. There were two .traffic officers in the 

pursuing cai::. The driver, '.l'raffic Officer Richardson, 

realised what the appellan:t'•wa;: likely to, do, so when he 

stopped the patrol car he :jumped put quickly a,nd ran over to 

prevent the appellant getting away. Therewa.s a conflict as 

to precisely ~hat happen~d but, as ·apcepted by the Chief 

District Court Judge, ' the app¢ll:ant star_ted to , run from his 

car and was tackled_ or strJckfrom behind sd •that both he and 

the· traffic c,ff i'cer fell -t:~ •the g:i:-ound. The appellant was 

seized an~ p;ol?e11¢d ba6k to :t:hE! patrol ,car and. made to sit 

inside it. ,Once he, }iad been fi•l:1Tll}' detained, he ceased his 

attempt~ to get ci,way and: was co~operati ve. . He was theh 

-~poken to.and admitted -hav$i:lg:<had .liquor. .He .. was ·required 

to undergo a bre,atJ;1 screez:i#ig test, which .he did~ It ;was 

positive,·- a,nd he,was·:th~n taken ,to Pearse ·House. where ,_an 

evidential br,eath test was performed and th';'.-1: also was 

positive~ 

The . ,appeal turns qn .the question of. whether the 

traffi_c d1:f:i.c~r h~d any r{ght t9 .· apprehend the appellant as 

he did, ~rid this. ±n turn ,;is. relit:ed to "1hether he coul,d .. have 

had,goodcause,to. sus.pect;~Jrihking·offence. · The chief Judge 

has base.dhis' d;cisfonas to>thetra:f::fic officer having good 

cause.· to 'Elllspect .- on· a fina:i1:1g\that "in the repulting 

scrummage on the groµn.d wben the traffic officer and the 

defendant.were e>n the grou~d the traffic pfficer smelt 

alcohoLon , the deifendant' s breath". There was; .however, no 

~vidence uponwhiGh that :finding c9uld have beenbase<iand 

this was conceded-by Mr Storie, on l:>ehalf of the'respondent. 

The trafric. officer •s<evidence was that he h~d smelled 

alcohpl o~ the appell~nt •S brec1.th ~t a time When the i:l.ppellant 

was sittJng in ,the-patrol car a,nd this was after the 

scrummage<on'the cjroundh.adccihcluded. 

Later,'howev:er, the Chief Judge has gone on to 

consider, whatth~.p~si.tio'n,~o~ld be if the deten~ion,of'the 

appellant was illegal becaµse of the traffic officer riot 

having had good cause to suspect. He reached the_ conclusion 

that the powers of arrest of, a traffic officer were severely 

limited out he held tha:t if, in_ the course of detaining the 

appellant illegally, he_ acq-iiired ev;idence which gave, him 
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gooa cause to suspect and so gave him the power of arrest, 

then ther~ was a discretion in the ,Court to admit such 

evidence~ Accordingly, on:th~\ba~j_s that there was aeon-· 

tinuation of flight by the appelian·t .and that the traffic 

' pfficer had a dµty .to ,,J.:)~rio1.'Ill, :he' d~cided that: there. ,could 

be no' unfairness ln. a&nit.tJng. 'the evidence, and he .did Sb .• 

On behalf, of tJie .. •a:ppellant,. 1'1r. Deacon made. two 

Illa in submissions. · First fre ,. ai'g;ued .th~t · the exercise · bf his 

di!>cretibri :by the Chief J4dge ha,d :been wrongly Jqased and so 

could nbt stand. In the .i3.lfernc3.tive he contended tha't there 

had b~en, in •any event, n·o>. rigff:f'. td exerci~e a discretion . at 

all bec'aµse the appellant's·• ccfoseni: to go thrqugh the'.blood 

alcohol procedures had•be~ri p:l:'o¢iired by unfair and il.J.,egal 

conduct. Mr·. Storl.e' s answe,:i;.r .. ~~S·i:l'lat although:he co.needed 

there·. had been a~ unla~fuFarre¥t.,.· .. •· nevertheless there·.• came 

a.·· fi,me when the. traffic • office{ ~i~arly had·, g~od . cause.· to 

suspect a drinking offenc::¢\arid: was entitled •tc) go ahead. with 

the procedures' .. in·the .bloc~ aJ:cob;oL legislation ,becatise 

there was 

ilJ:egally 

Hlegal.ly 

ba~icall}' no .difi~r~~p~ p,etween ·•·eyi1~nce acquired 

of 'a bloocl'aic<?ho:L pfi~rtbe and eyidence ~cquired 

of anyo:ther0ffert,ce. 

As to MrDeaconis,first:.argument it is, of.course, 

true that the .. decision of•>tl1~: Chief JUdg~ to exercise his 

dis,cretion was based upon a wrong> f,inding of fact. He 

thought that ,the. smelL bf' alcql:lol had been detected before the 

. detention of the. appellant ·had ,be~n finally .. effec::ted •. · .... · That 

was an error, but there ~eeinslittle doubt that if the Chief 

-Judge h~d appreciated th~t th.e smell of alcohol had been 
.. > '. ' , 

detected at the. later stagewhen,.in fact, it.occurred, it 

would have made no differ.enqe to his de.cisicm as . to the 

exercise of his discretion. This is because he·. exercised 

that discretion upon. the as:srnrip'l:ion. that there had been an 
. ' . . ~ ·- ,' . . . 

illegal arrest and !:lO the I>osition wa,s no diff~rent from what 

indeedw.as the case. It can, therefore; be>cpncluded that he 

would in any event have admitted>. the evidence as. to the breath 

screening test. 
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The real question in this case cbncerns whether 

this was cl. case in which the disc.retion should have been 

exercis.ed at alL · There \'las, I think, power as a matter of 
. .. •, ' ,. 

discretion to .exclude or· adini t the •. evidence as to a blood 

alcohol offerice. . It ,was. one of those cases such. as were 

discussed by Mahon J in S~ow.E:!rS y Auckland City Council 

(unreported, Au~klano, 21 Dede~er 1977, Nb. M.l.280/T7). 

That was.a case inwhi6):lthe.app~llantwas stopped by a 

traffic .qfficer and a breath scireenJng .· test administered. 

Following a positive result the apiel1ant was taken to the. 
. . .. 

AuckJ.and C:ity Council. Admini~tratio.n ·Building an.d placed in 

,a small :foom. until the 2Q minute period before which a second 

breath test cou,ld be admirij,sterfdFhad elapsed. . While there 

he was as~aµltec3.' by anothir traffic officer following .which 

he conse~ted to give a Second b:i;-eath test and also to give a 

blood sampl~. Objection was t~ken to the. adinission of the 

.evidence·. as to the blood ~ample bebause of the circumstances, 

in which it llad bE!eh. obtairied.~ Tcl'i.e Magistrate .. c~nsidered 

that she had• no p'ower to e:x:c:lu.cie · the e:vide~ce but cori~luded 

that if she had . then she ~ho~ld not exercise her discretion 

to exclude it. On appeiil/M~h~nJ.considered the cl\lthorities 

as to the admisJion ·•6f ev±d~nc:e Hl.egally obt~iried and, in 

pa:r:ticular, in th~ c:ohtext .. Of >the blood alc~hol legislation 

which :imposes a form of coinplilslon on the suspect to supply 

self..;incriminatory evide~c~.· He made substantial reference 

to the dec:d.sion of the Ft1ll court .~f Western Australia in 
• <. •, - • • ' 

Cross v Burining (unreported; ·14 April 1977) and .it is neces-

sary that I also shouldr~f~r.to·that case. 

In .Cross v Bunning a police officer had required 

a breath test without first having formed reasonable grounds 

to believe 1:he commission of an o:f:fence. The defendant had. 

only co1p,I>lied with ·the req:uest. because of hii:; .belief that he 

had no option. The evidence asto the breath test was 

excluded in the.Magi~trate's .Court.and the defendant 

acquitted. The Full Cot1:r:t, by a majority, allowed the appeal 

holding'that evidence of a positive test under the blood 

alcohol legislation may be excluded in the exercise of the 

court's discretibn where.it has been obtained under circum

stances of suc;:h .oppression or unfairness as would conveh-
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tionally justify the excl\lsion of .other types .of 

incriminating evidence such as. f,i,ngerprints and confessions. 

Mahon J, in Stowers!case,was· cont,ent to accept and apply 

that finding bE!Cause it was a sufficient basis upon which he 

-could decide the case. He macle it clear, however, that he 

rather preferred the disse~ti11g<view-of.Btirt CJ that because 

the c6n~entto.undergothe.blo~dalcohol proc~dures was 

directl~ind~cea.<by.a,misi:aken asseitionon the pi:trt of the 

police officer as ·.to the ·l~ga'.1: responsibility of the 

defendant, the evidenc=e >pi-cic~red ;by such consent, s.hould be 

the. subject of a discretipnary<eiclusic:m. I am bound.to. say 

that T too· .. prefer the approach of Burt CJ. Indeed, .I· took 
. . 

much thaf cot1rse in .. the decision which I gave in Conno.lly v 

Ministry of Transport (unreported, Auckland, 17 June 1,983,. 

No. M.270/83). 

That was a case in which .the appellant w.as involved 

in an accid~ht after which he· drove on to his. home .and went 

inside. A traffic SE?rgearit ~e~kto h:is. home ,t:o i,ntE:!rview him. 

Th.e appellant c1.dmitte~ h~s i4ent:ity but.· denied, any. knowledge 

of the accid'ent. He ac:know:i~dged 1:hat the car.p'arked outside 

was his an~, that he had orily :r~c:emtly arrived home after 

having been .drinking at a taverri. •... The· traffic sergeant· con

sidered he had good.cause .to suspecit>and he required the 

appellant to go out to. ,the •. patrql car. for a b.reath screening 

test. He wrongly gave the impresSion that H the appellant 

did not agree 1:0 this • he could · be .arrested. As to th.at,· I 

said at·p 7 of the judgment: 

II If the ap!)e:U,ant :was given the 
. impression that he'rnu~t, o_n pain 
of arrest if. he refused, leave 
his home an.d go to the, pc1trol 
car then h.e. went under a mis
apprehension as to what the. law 
required of him. II 

Whiche.ver app:rbach. is. ado!)ted there can be no 

doubt that the.evidence, although illegally obtained, is 

capable of being admitted and that.the matter becomes one of 

whether the/cir;urnstancesare such-that the discretion to :,->~ ,, . ' . . . . . 

exclude it should be ·exercised. The Chie•f Judge directed 

himself in just that way. What-he said was: 
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The overriding law 9n this is 
that the Cou.rt Is discretion to 
exclude that•evidence shoti.ld be 
exercised to not admit that 
evideric~ if. it was .. unfairly 
obtained. " 

This seems to .. me . to hav.e been an apt summary of the view 

expressed by Mahon Jin_ Stowers~ .case in applying the 

majority view in Cross v Bunning • 

. The. ql1estion thE;!n ii,;, wh~ther the exercise by the 

·. Chief Judge of his discretion ought ne>w to be interfered 

with by thi.s Court. The principle a,s to this is n_ow well 

settled.· This Court will .not interfere unless it .is clearly 

satis;Eied that. the trial .Judge act~d on a wrong principle 

or thc:tt 110 we:i,ght or <no sufficient weight has .. been given to 

relevanfqe>nsid~rations which· are important to the· just 

d~terniina·bion :of matters in i~sue .and. that irijµstice may be 

done .j.f it c:l.oes no:b inter-fe:re·: . (Auckland Hospital Boa-rd v 

Mare:Lich [19i4] NZLR 596). Apart Jf6in th.e erroAeous finding 

of. fact, to which I have a:I,r~aciy referred and whibh was not 

znaterial in the exercise e>f the discrefion' i thas not been 

suggesJed:tha~·the Chief J~dge.api1ied any wrongprinci~le 

or that"be ;~ve.insufficient w~{~ht .to a1w relevant cori~ 

siq.erat:i,on~ Indeed he has expressly turried'his .·attention to 

the que~tion bf oppressiveness arid unfairness and has made 

his. :finc:Ung upon it. 

It is true that the b,lood alcohol pr9cedures were 

set in motion • a,fter there h_ad been. an unl:awfi.11. arrest and 

that the appellant would presumably not have been asked to 

undE;!rcjo them b~t ·. for that arrest, •. · .The evidence as to good 

cause to suspect was, however, .obtained and tbe matter. then 

became one of discretion. The conclusion I 'have reached 

does not, :therefore, conflict with the view I expressed in 

Connelly's case. That was a case in which there had been no 

fin.ding by the District Judge ori the relevant issue. and so I 

was required.to make the finding myself. In the.present case 

the discretion was exercised and :t·can see no basis upori which 

it would be proper for me to interfere with. it. 

The appea1 must accordingly be dismissed. In view, 

however, of the erroneous finding of fact which led to 
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the appeal. being brought there .will be no order as to 

cos.ts. 
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