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JUDGMENT OF. iHENI.{Y,. J •. 

Appeal against conviction .and sentence on 

one qharge of·assault. The irie.ideht giving rise. to 
the. charge occurred, in, the course o~ a ru"gby football match 

'which \'.las• plai~ci a.t Te I<6pubu, pn.. ~OfAµ~µst 19,83.. . rfh.eJe. 

appears to have .been a considerable amount o:f feeling 

between the.two teams engendered in•earlier games between 

. #~~m a;rid which, continued :Lnto this)p_art.icu:l.a,.t. g~E!;~. 
' . -• . . . ' - . . - '; ' . . . . . . . ' . -~.. . . ,. . 

'.@? i~'~l~y, th~I\:.~fup1~iriari¥ ,, ar'l~).c,ap~~;:ifn• C,>,f/C)Il'(:!. ~f.'./eir,¢ : te~s, 

suffered a, dC)~b,le f~~ctµre. of.fi;Ls,l6wer .:jaw'an4- .it· was .the 

pr~~ec:~tion,ci~e thit th~ irijuty, \'ia!i th~ r~s~~t o~ a.n assau], t 
• • ' • • I • • • ' • • • 

- . . . . : 

c6fumittea; • Ap~eliant. 



1,1f 2iilt~llif~.;l;tt;i;:•J,i:~: ::~:;y, ~u.sb b:~: . 
. to . :\>lh:ether ••. it ~a·s E~e blow (By. :tne, 'A:pp~il;'.ant' •. whidi. broke 

t~ 1~}::rf !~:;:;;;1:!:::2~~t;i,ii!ti;;it~t~:::~~:·~ 
. \h::'iiti±ii~l :tawi nor did, the. Crb,:wfr :so>cbHi:~rid ~: 

. /;ifti,¢ie. were a· n:timb'er 8:itiw±:i/n:e'.$$e:~. ca:llei.d for t.he 

···%m~:t:":i!rei:u:;::;;:il1~! r't~~~~::ttttfa . .,I!d0 :t whcim 

·aboµt the•, tiill~:•C>f the incident ,in/g~e'$t:i.6n. . :r~ J:i;is decision, 

'"the/ l~arned' .p:i~ir/6~ Cour~ J~~;e r~Jit,1'"Jd : to wha;t he 

•·:z:::::::e-;a:·t:!::.::::!!:;;,,i:1::1~tt:: ·=~t. }:::::::tt~; 
:in terl\ls tha.:t. were les.s clear, in indipating . wh~t ev:i.dence he 

· !;::t•:na~[::!~ :: ::j::=:f :,t!H"t\1!t"t:::•,:rt~:;1{;r 
\~ak:es:•.·the· t;~~k.'o·f. this-,Court.:on·app~ci:l more~JffiCult .. ·than 

ii :~:u!!i!t:~f \~:tJ:n:~~!:~Z£i1\f ;:i:tJ:l:~. !:alyci.~,. 
~eterl!line, -Whether the .evidence wa_s Sllfficient to jqstify 
the Conviction. Thi$ diffi:c;:ul:ti • i·s -h~ghlighted w,hEm 

"iegard is ·fya:a.to t,he iµiJ?Ort:ant pc(~~agE?·~f. the j•UdCJI11ent in. 
\.;hi~h thei iind:ing of guilt is' It reiads as follows 

.••·· ·····•·' .·. . . •. .. .. . ···.·. :: 
. II . That.•is .t.he maJoI.) dcin:f],ic't in. thE!. evideince . 

The defericlant ac.knowledges ttiat he $truck the 
coµip;taiil,aJ?,·t •. ·. ~.El say~ ,hi st:ruckl:iim in·¥he 
·chest: arid a number of. d:t.heJi,w,1:t.ries,se·s; ~a·id ... 

· iiilii~~tz~:~f iJ!ilitii~~ii~~iii~;;;, .... 
. from the'••.grO~ecutiori·wrtn:,ess.eif.who•.···•sc:iir···:t.his 

..•• 0.~1;eB~-~.tif1··¥~~~e·-11.i·~---.P.:~ .. ~:ii~fpJc1x.±~;;,t~ra·.P,~ik••••~-½?e.i 
mo,ye: into· the :scrtlI!µtl?Lge. ,ap,d• :t;.lle·;~µck· that:"l,as .· .. , ... 

·•~1tli!iili~i~~il~~Jt~lfli~i~~~tesy 



e*P:ressi1y cpii~r~d. 
. ih\w~Ich tHe cas~ ~as· 

HC>wey~r\ .havigg\#ega.rd to the• mclAne:f ·. 

boricf6~ted,_ih~ £~6{~al i~sues ~hich. 

->were travers.ed<.dJn' the. ·cours~:of· the·;et.£1enbe,.aha· also. 
~. '-,"~, . c· - ... '":.,:'/ '.' ,'.- :--·.-s r·;•-;·, '· . 

the, 

essence d~n_t'~h1/ t?f a.J'£~66k coJ11sE:?l Is S\lDinii3~i8Ws, -. r Jll~nk 1::1:).e 

of the - findi~CJ is that the des~f ip:ti9r1 of the· incident .as 

gfyenby thepiosecution wi:tne~s~s w.~s~cC::e)?tedpy the 

lealn~d'.oistricf.C~urt ,;ruoge. 

. .. . (· . 

a firic:lihg' namely_ trat ;Mr. Neele.y wa¢ .. deUiberately S-tr:uck. on 

the jaw. by the. appellaht, was··gpen•6&~,~e ~v±dence. T_he 
·,;..· . 

of a conviction. was not justified. TherE:? were. i:.h:ree 

main prosecµtibri ~it!'!,E!SSes, in¢1'1;1il'lg t1r N"gE:?ley, an.•0L 
whofu gave evidence ~f- Mr Neeley hei~g struck as he W~Sl 

. . . 

irit~l'.'i~'hing,_iri an. ~ltercation betweeii" i;wo Clther :pla;~\:·s. 
:· '.·. ·' .. , : , ,· _ .. ,,_ ... 

Mr. N"eeley said he. rece"lved a blow to. :the jaw, which he 

knew had fr9-c:tured it_, and he then leJt the• field. He did. 

n.dt :know o.r SE:?E? .wllc:, had .hit hiri). •Mr ]~elJ.~¥ fii:).w the 
.·' . ·' . ' . . . .. 

AP,J?E!~larit Come" rurinfng in an<i : llit Mr N~~:ley, bti.·-t d-~d bot 

see pr~c:frseiy ~here the blow> ldhded. . M:i:' 'ibrid- seii the:? 
' ·.'' : ··;_ .. · . 

.T\pfl¢~];ap.t. :rt1?1 in !=ind hit Mr Ne~ley :\-fl!th .. his ftst on t!;le j ac;w •.. 
: .·· ' ., 

,l£i~•·~~~i.~[!f J:t::::.:::;::~?n~•>t21:t !lti JllliJj~~ 
~i-~pi;·e_p~~.ci~s, '..ij'ai::f-~fll:~fir_l1;, ·a~,:· -t_6:.:-;fit;~:·:st;_e',o~· ~·71~~i1ey. 

.. .:·,;"'' ·-·<·'v,- . . , \~(.,.f/f:,' '"~ - ,·•·• ... ·_·. - .>{i··?;.:~~1:)/~·--;:: 



~ - . friter,ieni"ng.: whJif anot:.h~f···pl.ayer;··Mr· #a:(ter,s,,:.was ,.qri t,he 

glto'un<i., and th~j:, he struck \l-1:r ~ei'edey 6n;'bheche1t as Mr Nee,l~y 

ias. t.¥9wing hi;s• #'m's a~oqnd. .Mr· B8~cl ll;d, cl~nied 

. Mf/~ait~rs' ·. invol~~ine11t in .~nt ~4?.P Jtia±,c1Elrii:;. Mr. w~;iters ~ 
<J:,aye ~viclence .tnat wJ;ien he· wa)l',on .i::h.eg:rp'7ridt with Mr.Neel~y 

·,· •. . ... '' . . . ; 

• . 1,-, ' • 

clbsi_by,. th~ ipp~llant came in a:11a S1:r~dk'J1P Neeley on the 

chest... Mr B~rke·gave•similat ¢,v:':i:cif~c~_f: as:d:i:cl. a spectator 
:,· . -.,-.:_ .•'.· 

Mr ..• , .. H,ew¢.ts.O:n .• 

saw t~e Appellard: with Mr Neeley' but q~J1,ic1 not:. see wh.ere he 

was struqk. 

T.here 

we:i:;e also 6t:.he,r wit:ness§ls calle<;l ~ho!3~ ~Y-4-~Hinc;e. did.: not b.ear 

di:r~.cit:.Ty OF; th'~ blow in quest':i:ort • 

. , " ,- '. 

a. direct. or magp,F ~orif'.l:cici: cis f~~¥ff~:d•,jo fY the ; learned 
. .. •. . ~.- , .. 

District Court' Jud.ciEl. 'rt; was,>a'.qle~rc.ca:~e cif c:~ed:i:bility, 

w~~ch the J.uagf lla.s obviou~ly cle,cicle~· in Eatour of ·the 

pr9~edution· wi§Ill3S.~~s-. T\fCF 6£ theit\~ p11k b.~irig- ~~ .N~~f~Y, 

:!~l!t;~.:.•.,:.1:~~{iiiitJ~:fI ... :_,;:~~Z.:2,tf :i: ...•. ;;rE•:::::b!i::;u:::,ii, . 
. ";,. -',i•,: ;· ,, ' ,. ~ 



a. • 

~ 
V 

t.he J~$.,;r1'Pt;iq»~,;;,;i;x;;; by . .i~Ii~i~t~i~~W•w, ;.ill~;{~)/~ f ,;. ,:o'. .... 

i.c~.·or .. rn9.•Pt.de.·li nl··:·ti"···n•.··••.;cg. o .. ··euv1.¢1_:fd··••·en.···•noct··.·e•·.•··e•·. ··•.•oxp•t·.··.·.·hl.:ea. ;r:1··.:.wf.l.ts).·e.h.·.r".JG.j.ijj\Fl',•· #~it.~~ W\1$ thei;'e . ~n•y . . · . •··. ... . . . . . .. . .. •.. ~· .. .. i~'"\:efhd\q, it :: ·~~$' a ht to 
• ;)6Je :o'ther happefiing en,{irely·.. •> /1.;m~tter slicfra,s this· is 

ribt t~, be de:teriri±ned :on 11um. bers, a,·,·1.o.:,Pe.·· .. ~.'.1and ~'lie• l~arned 
· -o-'. •h,~ _. · •- ·.. • · , •,: ,,,:;[-'.·,,··::: ,· . .:· , __ _ _ _.,. _ ',_;_-_.. . "- _. _ 

>-'Jt~t:dci Coli'it: Jtldge Ja~'/ iri rti:y:O~ihiori, erititl~d to act 

.·.· OJl the::evjjden,\:,efro:E 1:.he· prosec~1:..i6'n·: ds '.~·~,;:dicl~ It: was pp~n··. 

the def~~ce ~~id1n;e that · the l>lo\-1 • struc~ 
, .. ,. ·.:· ·, ·:.:,:,•--:· ·., '.. . ·-, 

011lf.the ches.t - just as i~ wp.uld have been open to him, 
·.··:,·,::·'.<-"'.>: .>· ,. ," <.<··· ' . 

in. his assessrn.ent of th~ witn.es~~s; a:.fte,;-: f:;e·ef:r19.' and heari11g 

t•IJ.~In, to ei-ther have a reaso11able deubt or to be satisfied 

the blow was to the chest. , " . IL.was ess'eritially a qµ:estion 

'o:l:, .fact, and I am not s~t:i.sfi¢d that, thE?re al:'e isufficierit 
' ' ,- ' : '· "'.····, ,,;·\ .... -:: .. ··,' 

,grounds to. disturb that finding on9:pp~al. 

~ ' - . ., . 

Mr. R.oss also submitted that:the s. 48 de-f.ence 

had not beenproperly considered. I:t is implicit.in the 

ju'.qghi~nt app~?led. from that ju5,t:i:fi,c::c1,,~iol) for the .asscfult 

had. been rured out by the learned o:t~t;ict C6urt Judge, it 

,havingbeen specifical~y'and full; Y<;ti'sed' in the cours.e of 

de'ience counsel's subrriissions. . ' . ' . 
The, sort of altercation 

. which Appeil~Ilt, and other d~fenc~ witne.sses described; as 

g~:i:11.g on l:>etwe~n Mr Walte:t'.S and Mr ~e'e~ehwtth ,tll~i Tatter .· 
' ' . . 

s,aid to be .. swinging b,:i,s fists~•. ey~,nif ;ac::tjept~c:l!(andi,it 

c:learly was not accep:ted in the COui:-t belpw): could> not 

jµstif,y the s~v;efe blow to Mr Ne~l~;·,s jaw •• , Such an, 

. .::~ac:tiori-,' eVeh''iri thos~ '.circumstance::;,, ri do not thin]( could 

·' · pr~p<i,;iY i,J ,~e1'd, looked at objeC}iV,.ixi,, to, b.!1 (;,~•~/~,.~£/ 
•'f~:~~:~~,iir~:ki1%£'.'8e,;1ilf £h~'/a~1l~.nce· ){1,~~~~rJ#{~$;: , 



... 

~ v 

~ • 

,. . 

iJy:,;J/~~:-~;j::tfi~t>i~J;t#··• W~-~-tMi:,,.;~~9,~~"il~~,}ih¢i"'9~~£tf±b11· 
O'f s;48," aha it certainly c~'uic/. 'ri,ot b~ ,·said }hi-t. i'.fc~ ope;'itt:iori 

J1:L:d'110{ bee~ -~?Ccl'u~ed•by.~tt{t{ thl~Jit1Q:,J15'·t.11e(pr-6~eCution 
_;.: ,_ 

,_,.,,, '·. .. ' ... •' .. - , . 

evicie'nce • 
··i; .... 

· pe disJ:iti.ssed .: 
•; 

As regards seri:t.en,;9e,,<l-1~)}9i~'.f>; ~u.brnf;t,ted ~l:la:t. 

,t.he disc_r,et:ion utider s.42 ,or th~; C:rim{n:~T Justice Act 1954 
',, 

shpuld' have be.en exercised. Tl:iis was exp:re.ssly open 

to the learned District Court Judgel a~d expressly rejected 
;: • • - •, '••' h 0 

by him. . I. ,Cari•. see no error o.f prj,:~cifle in .the decision 

n~t. t'o exerci'E;e the discretion~ N,either can I see. 

that undue w~ighthas been <Jiv,en,· tcf,atif :f~~to:r,. nor that 

irisufficient weight has been gi\r~Il to c,:tll~:r ~elevant factors • 

. All the rnatt~rs urged by ~r Ros~ a:ize ~r9per faqtor s to ta~e 

·iri,to account; but the, final de~d.s±on: mjl.,sti. .be tl1e 'exerpise 

of a discretion, and I do. not think th~re are sufficient 

gp,oun,ds made out to require thiEl C::oy.'r:f .to interfere in th.e 

pi"esent'case. There being no dhal1eri'~e tb the aniouht of 

th~. fi~e, the, appe<:Ll again.st ,l:l~ni~nce,:)/s;i1so. cifsmisi=fod. 

solici tor.s: 
~ ...... ~·.· 

. . . . . 

. M;hood: Ross &. Co., Whanga:rei,. fbr }\ppelilant 
. . • , . , • •, I 

Crowri Solicitor, Whangare.i,. for · Responc:terit 




