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' JUDGMENT OF JEFFRIES J

N ThlS case stated ‘concerns” the powers of the =
,:ffDeportatlon Re‘lew Tribunal estab shed pursuant to s 22(B)
”'?of th"Immigratlo ‘Act 1964 to‘Strlke out an appeal whlch
S 5 no ) "'proceeded w1th. The case is- stated pursuant

i,,-_to s 22(E) oflthat Act. R T

. The facts are these. On: the 19th day 0f  June;
; '1980 the then Mlnlster of Immlgratlon s1gned an: order'
; :pursuant to s 22(1)(a) of the Act orderlng that Cornellus
-Antonlus Wessellng (hereafter called the appellant) to
leave New Zealand. On -3 August 1980 appellant s. sollc1tor
'~'apparently flled with the Deportatlon Rev1ew Trlbunal on .
bbehalf of appellant a notice of appeal sxgned by the sollc1tor.‘
'A hearlng date was: set for 8. October 1980 .on whlch date :
wappellant s sollcltor adv15ed the Trlbunal that he had no'
_knowledge of whether the appellant had been adv1sed of the
f hearlng. The sollcltor acknowledged to the Tr1buna1 he had

l




fflrecelved notlce of the hearlng but d1d -not know the
“»f,whereabouts of” the appellant so. he was unable to 1nform hlm.
s on that. occa51on the hearlng was adJourned 51ne die, ’
”:Coples of the notlce of a further hearlng were released to
Lfthe Department of Labour for servxce .on’ the appellant but.
kvbfapparently he was not served as no one -knew hlS whereabouts
:,aand he dld not appear at the new hearlng date on 15 February
'Cfp1982 on whlch date the: appea'}was agaln adjourned sxne dle..

Subsequently an: appllcatlon was made on behalf

lz”of the Department of Labour to str1ke out the notlce of
3'aappeal that had been flled by appellant's sol1c1tors on hls‘;»
v'}behalf on the ba51s that some 18 months had elapsed 'since
1»the appellant s papers were flrst 1odged and the sollc1tors
f;orlglnally 1nstructed by appellant had had no further
: '*communlcatlon from hlm._ When thls appllcatlon came before
b'{;the Trlbunal 1t decllned to make the order, t being of the
ﬁ5v1ew that 1n the absence of proof of serv1ce of the hearlng
”Tdate on appellant h1mself the Trlbunal had no power to
r_determlne the case 4in hlS absence. : The Trlbunal was
’ fapparently gulded by clause 5(3) of the Flfth Schedule of
f‘fthe Act whlch prov1des as. follows'—"

"If the appellant or the Mlnlster or :
l-“both fail to appear before the Trlbunal
_‘at ‘the tlme and place app01nted, ‘the

‘:Trlbunal may nevertheless,‘upon proof
- of service of the notice of hearing,.
f'proceed to determlne the appeal n

See also clause 10 (1) of the Fourth Schedule of the
Immlgratlon Act whlch prov1des as follows~—‘

.“The procedure of the Trlbunal shall,
subject to thls Act -and to. any

' Regulatlons made under this Act, be
such as the Tr1buna1 thinks fit."




‘7feffect woul

A The Trlbunal felt that an order as. to substltuted

3*jserv1ce could not be made as such an;order would be in :
;ﬁconflict w1th the speclflc prov151on of the Flfth Schedule
Ereproduced above whlch allowed~the Trlbunal 1n cases where

vevof‘the Mlnlster d1d not.

h;the appellant or a representat

-}appear upon proof of serv1ce of notlce of the hearlng to

proceed to determlne the appe ' The Trlbunal doubted

L hether a general power to regulate"ts own procedures '
;enabled th“ Trlbunal to make substantlve rules whlch in-

v.1n apparent confllct w1th other prov151onsf

 of the Act.

: On appllcatlon of- counsel for the Mlnlster of

» :Immlgratlon, the Deportatlon Rev1ew Trlbunal determlned to
“reserve for the oplnlon of thlS court the follow1ng

questlons of law.. L ' '

- al.?cDoes the Deportatlon Rev1ew Trlbunal
o .have Jurlsdlctlon to order substltuted
-serv1ce of notlces of hearlng’
b2.f:Does the Deportatlon Rev1ew Trlbunal
‘-fhave Jurlsdlctlon to strlke out this -
'“partlcular appeal for want of prosecutlon
if 1t is satlsfled that reasonable
t{venqulrles have been made as: to. ‘the
whereabouts ofxthelappellant?~

R » As to questlon l.: The Trlbunal 1s expllCltlY :
f”requlred “to serve a-notlce on" the appellant. It seems.
therefore the Trlbunal must do Just that and" there is
“therefore no power to order a. substltuted serv1ce whlch falls‘
v~short of that requlrement. The answer “to questlon l.is .

" no ll




‘ Questlon 2 seems to be based on’ the assumptlon v
that there was in: fact ‘no- serv1ce on the appellant of a

"‘hearlng date because he could not be found.“ The Trlbunal'

’”vpowers are. subject to the Act. Clause 5(3) of the Fifth
fSchedule confers the power to. determlne an appeal ‘only

.’upon proof of serv1ce when the partles are not heard. The

"1mak1ng of rea onable enqulrles does not constltute service.

" An 1nferlor Trlbunal such as the Deportatlon Rev1ew Trlbunal

has no. 1nherent jurlsdlctlon whlch can be relled upon to
'3psupp1ement 1ts powers. However,‘the court decllnes to go so -

:far as to say an appellant who hlmself properly signs an
f-appeal and then dlsappears w1thout ‘trace cannot have the
%appeal dec1ded 1n hlS absence. In any ‘event .as. the

';fquestlon 1s framed so- as to refer to "thls partlcular

7~appeal"'1t is answered by what follows.

On the facts of thlS case thls court has reached

'{@fthe v1ew that there has in fact been good serv1ce._ Clause’
‘”;5 of the Flfth Schedule uses the words "serv1ce on" the

;;_appellant. /There is jud1c1al authorlty holdlng that the
'hwords'"serv1ce on". do not nece551tate personal serv1ce.
‘{See Ex;parte Portlngell [1892] 1 Q B. 15 and R.V Deputles

" of the. Freemen ‘of Leicester 15 Q. B. 671. Where service
’7does not have to be personal serv1ce upon the person s
:7501101t0r has" been held good 1f the 501101t0r is-at the time
, engaged ‘by that person. See Re Salaman (An Infant) [1923]
1NZLR '50; Evans v Robertson Orr and Another [1923] NZLR 769.

g In the present ‘case the notlce of appeal was s1gned for the

o appellant, by his sollc1tor and agent.‘ The only address

for the appellant glven on the notlce was "Auckland" but

the: notlce was accompanled by a compllments sllp from
appellant's sollc1tors.' The notlce of hearlng was admlttedly‘
_ served on appellant's SOllCltOI who was left by the appellant




:_w1thout any contact address or other 1nstruct10ns. . In the
i.c1rcumstances of thls case serv1ce on the appellant'
fﬁsollc1tors constltutes good serv1ce as they were engaged by
ffappellant and thelr place of busmness constltuted the'
Happellant's flxed address._ If that was effectlve servrce,_
'whlch the court holds, the Trlbunal has power to strike out

“d;the notlce. Clause 5(31 of the E‘ th- Schedule to the Act

xﬁfcontemplates the Trlbunal proceedlng‘to determlne an. appeal
Ldne the absence of the appellant.. As the Tr1buna1 has power{

' mto proceed in the absence of the appellant one of the

':foptlons Ls to dlsmlss the appeal for want of prosecutlon.,

i _ The case therefore is returned to the Trlbunal
igto 1mplement the dlrectlon glven.' L '
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