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’ B INYTHEEHIGH COURT OF.NEW ZEALAND o © M.NO 31/81:
P YADMﬂNISTRATIVE DIVISION .~ : M NO 145/81

:WELLINGTON REGISTRY

s§;%z<§».'-;,u;, . BETWEEN .~  WELLINGTON WHOLESALE LIQUOR
- i e © . 'LIMITED a duly sincorporated

~ ‘company having its
“registered office at
‘Christchurch, Wine & Sp1r1t

Qo — : : S Merchant
| A ppellant »
AND jn;,‘THE COLLECTOR OF CUSTOMS

'Feltex:House, 8-10" Sturdee
istreet Welllngton

‘ Respondent

Héaringii,;zl - 22 March 1984'
Counsel:  I'L McKay and J R Fox for. Appellant
4G H Toogood for Respondent :

Judgment: | 15 May 1984,

- JUDGMENT OF JEFFRIES J

: . .Th=se are two appeals (M 31/81 and ‘M. 145/81) under
B the Sales Tax Act 1974 agalnst assessments made by the

'*respondent on 9 January and 19 February 1981.
J ,

: There is a . group of companles which operate
~out1ets in Auckland Chrlstchurch Palmerston North
'Napler, Welllngton and Petone se111ng 11quor and u51ng the
trade name‘of "Superllquorman" in varlousbwaysr ‘The
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k"companles, three of wh1ch have

:Zadvert1w
'foffered. The prlces are achleved by substant1a1 turnover
iwh1ch enables the bulk pu_chases.to be obtalned at keen
'“*pr1ces.yy :
: same margln ‘as -the: prev1ous 1ndependent suppllers.»

yoperatlon was apparently conducted by four separate

3

Superlfquorman" in thelr

"names.; None of the companles owned shares 1n any of the

other companles 1n the group : Dur1ng the relevant perlod

_:the shares 1n each company were owned equally by Messrs
»w J. Butterfleld and P.J. Sulllvan.u As the name of

: appellant 1nd1cates it has 1ts bu31ness 1n Welllngton,
'holds a wholesale 11cence and operates 11quor reselllng
foutlets to the publlc.f Appellant acqu1red and: has \

operated 1ts wholesale 11cence from 1 Apr1l 1980., Prior
to that’ date reta11 outlets bought from suppllers who were

: 1ndependent of ‘the- group but at. 1ower prlces because of

“the group s bargalnlng power.

o

The group operates 11quor rese111ng outlets of a

lf;klnd wh1ch has developed over recent years.k These outlets7
‘fsell to the;publlc at d1scounted pr1ces 1n a supermarket
jtype operatvon.» For the generatlon of bus1ness ma551ve

'1ng 1s done w1th sharply competltlve pr1ces

pfllant has suppl1ed, ts resale outlets at. the,

1.

The respondent 1n January and February 1981 caused'

- reassessment to be done of the sales tax pa1d by
T appellant for the perlod jEg Apr11 1980 to 31 December_n
f1980._ In that perlod appellant had pald a sum “in excess

of $700, 000 in- sales tax’ related to sales of" w1ne.vbeer
and- sp1r1ts and the sum was based on actual se111ng
prlces., The respondent clalms that the actual prices

‘should be dlsregarded and tax assessed on "fair market
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pvalue" at a- f1gure whlch for both assessments ylelds

further tax 1n the total sum of $59 520 27. ‘In addition
to the addltlonal duty in:issue: the appellant is- 11ab1e if
the appeal falls to pay. 1nterest ‘at10% per annum. from 6
March 1981 for $42 267 1o and from 19 Apr11 1981 ‘for

.$l7 253. 17.

By arrangement between the partles the dec1s1on on

‘n'th1s appeal w111 ‘be: applled to assessments for subsequent

:per1ods up to 6 August 1982.' On that date .the whole basis
H\. of assessment was changed by s 15 of the Customs Actv -

’pAmendment Act 1982. Slnce then sales tax ‘has" been payablev

‘ not on sales value but at-a: rate per 11tre,

The short p01nt in. 1ssue 1s .the figure upon. ‘which

vsales tax- should be calculated._ Appellant contends that

tax should be assessed on the actual se111ng price.

}'Alternatlvely. appellant d1sputes the value which. ;'
"frespondent has assessed as: the "fa1r market value" :

It is necessary now to examlne more closely the
operatlon of Superllquorman trad1ng and appellant's role.
The group had 1ts beg1nn1ngs w1th Mr P J Su111van ‘in

o Chrlstchurch about 1973. D1scount1ng on:-a substant1al
vdscale was conf1ned up to .that t1me to the Dunedln

~ dlstr1ct Cwith the ‘rest of . New Zealand operat1ng 1n the:
kr_trad1t10nal manner through merchants. The rul1ng prlces
';were generally of the order of cost plus. lS% for hotels.

taverns and other trade customers. and cost plus 30% for
reta11 customers of the merchants The group S orlglnal
a1m was to explolt the market by offerlng a prlce between,
the merchants"retarlypr1ce and the- ordlnary hotel retail
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prlce to the pub11c whlch was 15% agaln above .the

"merchants' reta1l prlce. The entry for supp11es was.

through smaller wholesalers hav1ng problems obta1n1ng
access to the hotel and tavern trade.\ It became known a
Rangiora wholesaler was 1nvolved 1n d1scount1ng to

“t_lndependent hotels throughout New Zealand They- ‘did ‘this
" by reduc1ng the’ 15% ‘mark up to. 10%. Uslng the wholesaler
: rat’drscounted~pr1ces the_group_got_underfway.,,Another.l~

merchantiin‘the North‘Island"ioined"*Theyend‘result was

. “that’ both merchants, because of greatly ‘increased orders.
“dealt w1th the group on the bas1s of" cost plus 5%. . Later

another merchant 301ned on: that ba51s.

The f1rst Superllquorman company was- formed in
early 1978 and operated from the Grand Natlonal Hotel at

~Petone. Other outlets have followed 1n Palmerston North
_Napler, Welllngton and Auckland ] The group w1th its- ,
-71ncreased purchas1ng power began deallng w1th a w1der ;\

",range of establlshed merchants 1n New Zealand ‘The

i le‘Llcens1ng Trust began supplylng ‘the Grand

:Nat1onal at cost plus 5%.’ In 1980 the group purchased the
. wholesale"llcence of W.D. Dobson Wholesale L1m1ted and '

atlng through appellant'from 1 Apr1l 1980.;

;Appellant supp11es the group s outlets at the same rate.

:-'that it used to purchase from other merchants. namely.,‘

cost plus 5%.. Further reductlons in cost: to the group! s

;outlets were ach1eved by appellant deal1ng d1rect w1th

» master agents and dlstlllerles themselves whereby the

' margln above cost was reduced to the range between 2 and i
V'S%. As m1ght be expected dlscountlng of . 11quor has grown

and apparently five maJor groups ‘are ‘operating on a

i natlonwlde,basls. Appellant has: based calculatlon of

'
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~ sales tax on their attainable profit‘ namely, 5% over cost
'whlch ‘Mr. Sulllvan belleves 1s the max1mum mark -up whlch
the current competltlve market would sustaln He. .
ma1nta1ns cost plus 5% has become the fa1r market value of
;the 11quor by a wholesaler. :

The respondent does not accept that .calculation-
and seeks to calculate ‘the: sales tax on the sale wvalue: of
°,the 11quor and’ beverages computed 1n accordance w1th the

'"falr market value“ author1sed by appllcat1on of a’ 19(1)
: and 2) of the Act’ wh1ch states as. follows.—

(1) I"'For the purposes’of'this'Act 'the fair
"-market value of any goods at any date shall be the
Qprlce wh1ch those goods would generally fetch 1f
gold: to a retaller -at that date in the open market
7f1n New: Zealand on sales freely offered and made on

‘ordlnary trade terms between buyers and sellers

'1ndependent of each other.-

“Provided: that where 1n respect of any goods at’
,any date. there is no open market 1n New Zealand
on wh1ch sales of those goods are freely offered
and made on ordlnary trade terms between buyerS'
Cem and sellers 1ndependent of each other. the fa1r
e market value of those goods shall be. the pr1ce
'whlch -1n the op1n10n Of. the Collector. the goods
-would most probably fetch 1f ‘there’ were such an
open ‘market. at: that date
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L (a)

(b)

- 67—

For-the purposes ofpthismsection -

~A.sale in the open market between buyer

and seller 1ndependent ‘of ‘each other

-presupposes S

(i) ‘That the prlce is the sole
con51deratlon.xand

(ii) That the prlce is not
1nf1uenced by any commerc1a1 flnancial.

: or other t1es,~whether by contract or
~:otherw1se, between the seller,: or any
’fperson ass001ated 1n bu31ness w1th the
rhseller,‘and the buyer. or. any person
,ia35001ated 1n bu31ness w1th the buyer
*f(other than the '
sfthe sale of the goods ‘in questlon).‘and

‘latlonsmlp created by

(111) That no part of the proceeds of
any subsequent resale. use,kor disposal

k‘of the goods w111 accrue. e1ther dlrectly
oL 1nd1rect1y.wto the seller,‘or to any
‘,person assoclated 1n bus1ness w1th the’
;seller.' :

TwWO " persdns shall‘be'deemed to be-

assoc1ated “In bu51ness with: each other
if, whether d1rect1y or 1nd1rectly.
elther of them. has any 1nterest 1n the

fbu51ness or property of the other, or

both have a common 1nterest in any
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gbu81ness or property. or some third
: person ‘has*an’ 1nterest 1n the. bu51ness or
property of both of them "

It has since‘been'amended The c1a1m of ‘the
vrespondent for duty 1s the d1fference between respondent'
‘lcalculatlons and the tax pa1d by appellant

In the op1n1on of the respondent formed as he .
.‘ argues he was authorlsed to do- under s 26(b) of the Act
'the sale prlce between appellant and 1ts associated
retallers bore no: relatlon whatsoever to;thetsalefprice»
' wh1ch most probably would have: pertalned in the case of'
"purchases by retallers generally -and-was: not'thefprlce‘
wh1ch accordlng to the meanlng of the sales tax '
'~1eglslat10n ‘was approprlate for the assessment of sales

atax.p In ‘the respondent's v1ew the sale prlce d1d not bear_ry

any relatlon to the fa1r market value,of the goods 1n»
»?questlon.‘ Ev1dence was g1ven 1n an_ ff1dav1t of ‘David
ks;George Head Superv1slng Customs Offlcer 1n the sales tax
"gbranch of the Customs Department at the Port of Welllngton
of - a survey of four companlesioperatlng 1n the We111ngton
. “of. hotel prlces be1ng

’reglon over the relevant perlx
merchant prlce plus between 15 20% dependlng on the @ -
. proauct 1tself. That .says the respondent 1s the “fair
fmarket value" ‘and he’ d1d h1s assessments accordlngly

For this case there was a materlal amount of
ev1dence and I thlnk the court should make spec1f1c ,f
'f1nd1ngs of fact because they are an essent1a1 bas1s for

dthe declslon reached.v Needless to,say neither: party
‘greatly disputed the factual evidencefand minorﬁmatters_




g =
were resolved by statements by counsel from the Bar. Ofp
1mportance to the respondent's v1ew was the survey of the

'four merchants operatlng 1n the Welllngton reg1on ‘who, 1t

was conceded by appellant sold at pr1ces ‘in excess of

.appellant,v However. ‘the court is sat1sf1ed partlcularly
'vjfrom the ev1dence of Br1an Douglas Duncan area manager

for New: Zealand W1nes & Sp1r1ts Ltd and Denis Francis?

'fConnolly. an. employee of appellant “but w1th wide:
'yexperlence 1n the trade, that there are spec1al reasons.
‘ aBa51cally the spec1a1 reasons derlve from the f1nd1ng by
o the court there are: two markets, not one. - The.court .

accepts’ appellant's counsel's sume551on that the four

,;named wholesalers were: selllng in a d1fferent market by
‘selling to trad1t10nal retail outlets and not'to-the new

cut prlce supermarket type of operatlon based oncost

’ 'or1ented advert1s1ng. 1arge throughput and therefore s
fidlfferent prlces from merchant suppllers. The ev1dence of

appellant amply supports thls f1nd1ng of a tradltlonal‘

U~¢market and a cut price- market wh1ch developed from thef'f
fﬁlate 1970's and snowballed v To deal spec1f1cally w1th'

igrespondent;counsel's p01nt that 1n the relevant perlod the
édlscountlng was uncommon and not part of the "ordlnary""

market I hold the supermarket market was establlshed much

:'ear11er 1n the We111ngton reg1on. ThlS 1s an 1mportant
. sub51d1ary fact f1nd1ng because respondent conceded that

by 1982 the cut pr1ce method was of suff1c1ent proportlons

y to. JuStlfY the descrlptlon of "ordlnary“ LIt was not ‘a

,=conv1nc1ng argument that in 1980 the changes were of form

‘.and not-of: substance 1n the market The companles re11ed
1on by respondent 1n f1x1ng falr market value were not in

the market of: suppylng to. the new type of’ cut prlce
resellers The court is sat1sf1ed the trad1t1onal
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owholesale margln would have made the existence:of such a
resellers"market 1mposs1b1e, or to put it . more d1rectly
‘such resellers could not have ar1sen if draw1ng suppl1es
from “the trad1t1onal market., The reason why the cut prlce
Amarket d1d not overwhelm the tradltlonal wholesale market
“isg because of underlylng commerc1a1 arrangements. As‘ ;
appellant's argument developed 1n court it was’ emphas1sed
that the new tradlng pattern at retall 1evel had had: the
back flow effect of creat1ng a new ‘market at ‘the wholesale_

'level W1th that f1nd1ng of two markets at the: wholesale

1evel it remalns to examlne the statute to dec1de how its

prov151ons are-to be,app11ed 1nlsuch circumstances.

. Sales tax is payable by wholesalers pursuant to s
: lZ(l)(b) of the Act. ‘About that there is no dispute.
Sectlon 22 1s qu1te spe01f1c in- statlng (before amendment)
...[T]he sale.: value of goods sold by a wholesaler el
ksha11 be the prlce for wh1ch the goods are actually sold
....“ The dlspute arlses because respondent seeks to use

-_the spec1al prov151ons :as to valuatlon contalned 1n s
:26(b) (before amendment) 1n the follow1ng termS° S

f"Notw1thstand1ng anythlng in th1s Part of th1s ;
Act o :

’(a5_>...

(b)"Where any”taXable'goods‘are disposed of}in;
c1rcumstances which,in the op1n10n ‘of the "
Collector, have the’ effect of reducing the prlce
of those goods ~below: the: falr market value, the -
:sale value shall be deemed to .be the fair market

value."




" The’ "open market“ IS not a‘p“
see. Prlest”
vBoard [1950J"2 K Bi 398 atfpage“;

j—‘1o ~

-In. th1s court's v1ew the goods were not dlsposed

cof in. c1rcumstances ‘which:. have ‘the effect of reducing ‘the
gprice of those goods below the fa1r market value,<-The‘
r_prlce was not reduced below the prev1ous1y establlshed and,
'vst111 cont1nu1ng fa1r market value 1n thlS partlcular,

,Cﬁwholesale market. "The prlce was establlshed in an open
'%.market.‘ To test th1s prop031t10n there was. ev1dence

appellant sold at ‘the same prlce to resellers w1th whom 1t

had no .other d1rect commerc1al 1nvolvement.. As might be:
kd_expected "falr market value" of s 19(1) and (2) refer to

» open market: wh1ch 1n substance is the concept ‘of value
"‘generally recogn1sed throughout the 1aw of w1111ng but not .

anxlous buyers and ‘sellers.. Counsel does ‘not dlspute that
appellant and Super11quorman outlets are "assoclated"x

_w1th1n s l9(2)(b) and that sales from one to another are

probably ‘Hot sales “in the open market" by reason -of
S l9(2)(a)(111) : However the sales “in the open market"
are met both by the sales to the same resellers by

‘1ndependent supp11ers such as Johnsonv1lle L1cens1ng ‘Trust.

) ependent resellers.

lly hypothetlcal market k
‘orthern D1str1ct Valuat1on"
406 to 407.

nJColl1er1es Ltd

If‘twoimarkets’existedVchearly identifiablepu”

"there is. no log1ca1 or: 1awful reason why one "should
-preva11 over the other for: the assessment of’ duty. This
'seemed to ‘be the v1ew accepted,bypthe learned Chief ‘
Ny Justlce. Slr Ronald Dav1son An EMI Manufacturlnq (NZ) Ltd
N Collector of Customs (Unreported Welllngton Reglstry,
M. 644 and 710/817— 24 -May 1983) and 1n Morrls v

Commlss1oner of Customs and Exc1se [1969] 3 All E.R. 1096
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“C.A. Insofar as-an :onus rested upon appellant pursuant to
~8.-32 of the Act 1t has been dlscharged

‘_y.,; » The appeals therefore succeed and the court
'.declares the short payment of sales tax notlces 1ssued -by
the. Department to be 1nva11d e 5 award appellant»$1,000

L

P

’costs ‘plus d;sbursements on,motiensfandfwrit.

Solicitors for Appellant: - “White Fox & Jones,
‘ R RIS S Christchurch
. solicitors for Respondent: 1”¢Crown Sollcltor.

,We111ngton






