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IN .. THE HIGH,. COURT. OF '.NEW ZEALAND 
·. i·WEULING.TON: REGfSTRY 

:Hearing: 

A. NO. 21:1/84 

BETWEEN WELLINGTON'SPEEDWAY . 

31 J::u1y and l August l.984 

. PR'0M0TIONS.:'LIMstTim a 
duly iricor;porated .. company 

· .havJng its ,r.egistered 
office at Palmerston 
North., and cat.i:ying on 
business as·•a.Speedway 
Promoter 

First Plaintiff 

WILLIAM.PETER DORN bf. 
Pa1merst6n North, Company 
Director 

Second •Plaintiff 
• • • 1 • ' 

:WEJ:.LINGTON STOCK CAR•.· 
·SOCI E.TY' ; .INCORPORATED of 
Te.Martia, Wellington 

Defendant. 

Counsel: H'.B. R~p:riie .f<>r. the, .. pla:inpf~s .· 

Judgment 'G. ':r(i£-~7?U.· f.O, •.• th& .. d~fendaDt 

JU.DGMENTAND,RE:ASONSFOR .JlJDGMENT/OF SAVAGE J. 

This is a motic:m for an int~rim irijunction .. The.re: are; tw.o 
' . ' . . . 

plaintiffs: the>firs.t, Wellingt<>n. Sp~·dw~y Promotions _Ltd, which 

I shall calL .. 11 tlie Comp'a:ny'.'. and the se.co.nd, Willi~m Peter Dorn, 
b 

of Palme rs tori North, who is a direC,tot of the Company. The 

def'endarit, the Wellington Stock Car Society Incorporated, I 
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shall call ''the societyll. !!he pla.iritiHs issued a writ on 

· 28' Jurie 1984 ,and in the statement of cl.aim set out the basis of 

their action. It is. alleged that by an,. undated wr,itten 

agreement the defendant in July. •198~ .entered into .a contract 

with a,man nain.ed Robertson and. with Mr. Horn. the second 

.pJaintiff .• under which tfrey ·wotild ac.t as promoters of a stock 

car speedway,at T~ Marua arid in terms of which the defendant 

Society would g,rant them a lease of certain land at Te Marua. . . . . . . ' 

where th.e ·speed~ay is held. o.n the terms set ou.t in the written 

agre,eme,nt .. · It is '1:urther alleged th.at the plaintiff company . ·' ' ,,_. ··, : . ' 

took over the contract from Robertson and Mr Dorn with the 
'. ' - '. '· ' .. - . :_ 

concurr,ence of;th~• deferi.dant Society but that the Society is 
. " . . ' . . '. 

, now in br~ach \Of• ttte contract. The Company and Mr D.orn se'ek a 
. . . . . . 

: variety of . remed.ies fronPthe Society in:ql'uding a.n· order for 

•t.specific p~.rform_cl~c:¢ ·o.f. the.,.coritrac:t\ by executing a deed of 

lease arid· an <in•juhction •to restrain the, Soclety. fr<;>m committing 

a .v.adety of, acts in breach of the contract and the lease. a:rid 

fr.om iriterfering with. the. operation of the .speedway by the 

pla,intif.fs. 

The: backgr()und to the>~c_tion is a somewhat tangled one but 
' . . . 

to •follow the :basfa; of this motion 'fdr an in:teri;m inJuric:th,n.it' 

is necessary\fo:r,me to set'out·V'ery liriefly•and generally,the 

f.acts··.·•aiscl~s~d or•···a1.1ege~ ·.in the,,fai:r.lyl;ngthy. aff-id.avits. ,arid 

the exhibi ts/at:tach_ed to the'm. UrihappHy there are a good, .many 

1ssues which :a.tpear to, be hotly .contested~ The Society is the 

owner· of· lari?I, a,t T.e Mania, riear Q'pper_ ,Hut't. on which .is 

sitµated the Te Mal:'ua Spe,edway. . It. purchased this l.arid in. 
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1981, though at the time ;the land was lease.a to a company which 

carried on stock. car racing on behalf of the Society. In 

October of that year the lea_se expi.i::E!d and. the Society arranged 

for the. operation <of the speedway. by an.other operator, but 

without granting a. iease of .the p.remises, through the 1981/82 

season. which e:xterids. from October to :March. The Society then 

dee.idea to seek the services of a promoter for the. next racing 

season and adve,rtised in the. Wellington papers. It received a 

reply from a Mr Bruce Robertson:, who was well .known to a number 

of .the members of the Society, and negotiations were embarked 

·· ·. up,on. The St<itement of claim alleged that the negotiations 

commenced between th.e Society, Mr Robertson and Mt Dorri, and 

·this all,egation was admitted in .the statement of defence. A . , , . ' , ' . ' . . , 

dodument was p'repared, though by whom is .not clear. though it 

robv:iously orig~nated wi.th ME. Roberts6n, which was headed l'Basis 

for a Lease :Agreement Between. We,frtngt,on .speedway Promotions 

and .. the Well1ngt:on f:>t~ck .car. society Incorporated 11
• The 

statement of claim.alleges that the defendant contracted with 

Robertson and Mr Dorn on the t.erms set ou,t in .this ·aoc:ument and 

that the de-fendant .was at the time .aware that a company was to 
. . 

tak.e ove.i:: . the interests. Of Robertson>-and Mr Doin iil' the 

c.ontract. The stat,ement of cla;im goe~ on to allege th'at later 
,.,. '•. ' .. :· ,· . 

the defendant cpi:J.f.irme.d' that this contract was bindi11g on it 

and that it was \aware th~t a '.comp~~~i,~!Nas to take over the 
' ,'.(:,-· . . : '·' ; . 

rights of Roberts'oll arid Do,t:n,uriderthe agreement:.. The 

defendant, on the ot,:ier, han.d denied.a contract existed at all, 

. though .it admitted t.he existence of the· document headed "Basis 
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for a Lease Agree)Jlerit". .The affidavits filed on each side 

contain: the evidence. supporting the. oppo.sing contentions, to 

s.om.e of whic:h I s.hall refer shortly. but it is clear that there 

are .sharply dis'p.11ted factual issues .in .relat~on to the 

arrangemen:ts.between the parties and whether those·arrangements 

and disc:us1:1ions constitute .a binding co11tract. 

It is necessary., before rei:;uming the narrative of events .• 

to refer now.to a particular provtsion contained in the Basis 

for· a Lease Agr.eement document. The pa,r:ticui'ar proyis ion is as 

follows: 

11a. ( b.) '!:his agreement subject to completing 

the safe ag.:i::ee!Jlent for .• :the .. purchase of 

ass.e.:ts:. and lea.ses from. Mr D~ Berry. 11 

The J.as:t o-per:ator .of the speedway .had been.Mr>D .. cBt:!rry and! it 

appears clear that a s.omewhat unusu.al ~ttuat·ion e.xisted in 

·relation to lt{hat were des.erib_ed.>in the affidavits. and exhibi t.s 

as the. assets by which the speedway wa.s. carried on. · On the. 

land there ate a speedway track and a nu'mber of buildings such 

as an Office block, which includes( :the announcer Is box .• a 

cook-house, pump. shed, tower lights, toilet blocks; certain 
\ 

machinery and .other i terns, aolT O·f wh-ich wer.e refer.t-eq,; to .as, 

assets. · It wai::r accepted that tlies.e .assets had belonged to the . · 

previous operator;. -Mr Betr.y, notw'i.thstanding tha't most of. them 

would ordinarHy be unc:lersto.o.d as .fi~-tures and thus a .part of 

the land. Iri result, whatevei:: <might ord1nar.Hy have been the 

situation, . the parties accepted .that by express agreement 

between the· Society and ,the, previous. operator. ~r Berry. th.ese 
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assets belo.ng,ed to him. It ,.follow.ea that . fo.r the prop9sed 

operation of .the speedway to· be carried on in terms• of the 

do¢umentheaded 11 B'asis for a Lease Agreement" the operators had 

to purchase these assets. from Mr Berry. .The. So defy I s then 

. solid toi:s; Mess'rs Cllapman, Trii?P & Cp .•. wrote a letter. dated 

6\August 198.2, addres.sed to Bruce .Robertson, in wllich it was 

stated .. t:hc1.t. .they had been instructed by the Society to confi,rm 

that they were instrµcted to prepare f;f. leas.e betwee.n it and 

"your company yet to .be incor•porated" in re,l·ation to the Te 

;Marua speedway con~ract. The l,ettei then went on to refer to 

,::the basts for a lease docu,ment and .said that they wer.e 
' ,, C 

' instr.ucted that .. i:t, .wc1.s to be. the basis for' tlle formal lease 

; document that·they '.We'r.e<to draw up. lt ~ent ori •to say, that the' 

<Le.tter was written sp.ecffica.I:Iy so that .Mr Rcibertson\Iriight know· 

/.tha.t i:t was in Order for hilll to. proceed to purchase the,, ass·ets 

.from Mr D. Berry bef,ore 10 August 1982. Tl:le .letter sa.id there 

see.med to be no ptioblem about .. his do:ing. that because if he •to.ok 

the ol.lmership o..f. those :assets th.en>the 'Sqciety would have. no 

.choice?but to enter into a '1ea:s.e wi thi him o•r to ; pui:ch'ase assets 

fro.m him in any evept. ·. The as,s•ets were 'purch.ised. on. 11 August 

1982 by the plaintiff Company.. ·In p~ssinf: it ma¥, be. n·oted>t,hat 

they belonged hot to Mr Berry but to.a co!itpany. called Stockcar 

Promotions (Wellington) Ltd, withwhichMrBerry was 

associated.. It should also .be n,oted, that the plaintiff Company 

was :in fact aAi:ead'y 1n exist,ence, though at that stage it was 

called •~wa:nganui Speedway IfromotJ.op.s Ltd". the s~ares in,· which 

were held by. Mr .Dorn as to 9.99 shar.e.s and. as to one share by 
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.another person, C.D.P. Do,rn. The. Company at a later date, on 

6 December 1982, changed its name to Wellington Speedway 

Promot.ions Ltd. The position th.erefore. stated broadly, would 

appear to be that ·in August l982i the Society owned the. land at 

Te Marua, the plaintiff owned the assets, and the parties were 

in a state where either they.>were. as the def.endant Society 

contends. _st1ll negotiating .for, a firm contract under which the 

speedway was to be car_ried on or. as .the plaintiffs contend, 

there was a contract in terms of which a formal lease was later 

to be prepared. 

Ther.e is a contest on the evid·ence as .to how the matter 

then developed~ Mr ~orn states that ~he Society's solicitors 

did ,not prepare· the formal l:ease do_cun,teht., though r~quests v1ere 

made for Tt firom time t'O t,i:me.. A let.tel: was writt'en, <aat:ed 

8 Qctober. 1982. by the .. defendant _to .the Manager. Wel,lington 

Speedway, Promotions r..td. and mar,ked for the attention of 

Mr Bill Dorn, which stated that it was_ written to confirm that 

the Society .,had entered into an agre·ement with Spee.dway 

Promotions Ltd to lease the speedway to it.. The defendant· 

Society contends •. · however. that this letter .was written to 

enable an appiication to .be made to tpe Speedway,: Boa,r,d of 

control for a licence to. operate _a_nd', Weis I\Ot•· meant to 

acknowleclge tha.t there. was in fact an agreement to lease the 

speedway. However. whatever the t,rue position, the 1982/8.3 

stock car s_eason was operated by the., fi.rst plaintiff and 

pciylllen~s. in terms of the documen·t "Basis for a Lease Agreement" 

were made by tlle first .plaintiff in respect of rental. and 



I 

7 

' . 

·m0neta.ry allowances wer_e,apparently made J>Y the. society to .the 

first plaintiU in accordance.with certain provisions in the 

agreement document. The _document does not specifically or 

expressly deal with this latter mat,ter but the plaintiffs 

contend that imp.licit in> the agreement constituted by the 

do.cument -an:d ,by the sUbsequ~nt dis.c;1.~ssfqns and. conduct was a 

contract .tha't the Soc,iety .would _purchase from the first 

- pla·intiff the assets at a figur-e of $50,000 and that the 

allowarices referred to .ab.ove an:d whfch are referred to in the 

dqcumerit were part .. paymen.t by .the Society to the first 

, plaintiJf for. the purchase of tho.se assets. It is clear that 

.the Society's ,_a,nnual accounts ir,iclu_d.e, the assets as a Society: 

· a.sset ·and the: balance dtie, after .ta;king t-nto account the 

a<bo_._yementfoned monet'ary allowances~ -as. a term liabiiTty .· . -~ . . ' ' , ' . . . . ' . - ,". - ., ' 
The 

:. Soc.ie.ty, on the .~ther: hand~ contend-s tha;t. though it accepts it 
' • • ' ' .,..~ • • • •' - • • • • • ',·;., - • ... • '> ,' •.. '. • • • ,. ·, • 

1s •committed td)buying<the. a-s.sets ,fq'r $so>ooo. that. is. a 

:transaction quite separate from J:l:le iea~•e tra,nsaction; :Mter 

the l982/83_season· was over negotiations were renewed and in. 

partic:ulat in May.1983 a mee.ting WclS .h~ld a,t_ the, office· of 

Messrs .Chapman,. Tripp & Co. There were re.preseiitativ:es of the 

Society. pres.ent and als:_o Messrs,'Rob~j.I::ts;o_n. and: bo:r,n. 

Mr Arms.trong, a,partner i~-cliapll\an, Tripp &_co.·• stated in .an. 

affida,:vit he made that an· the outstanding issue1:1 appeared. to, 

be resolved, save one, .and. tll.e me,e.ting concluded on the basis 

_that parties ·would negotiate between the~selves upon that 

whereupon he would prepare _a draft _lease. The parties. 

howe_ver, .could no.t. reaqh agreement. Therea:'fter there were 
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further discus:si.on.s. corresponcleqce &rqm the solic.i tors arid 

wha:t we.re described· as "without pre jud1ce" discussions. though 

this Hmi ta,t ion. a.pp.ears to •have been more honoured in· its 

breach than .i.ts ,,observance. The 1983/84 season was embarked 

upon by the first.· plaintiff and the p<:1rties held another 

mee.ting on 26 dct.ober 1983 but. n6 settlement was reached. The 

first plaint.iff .contends it carr.ied on in terms of the Basis 

for a Lease Agreement document .arid the payments .for rental and 

the allowances mentionecl earli.erwere made as before; the 

Society co.ntends tha.t this. was not so but that. it permitted the 

· ·company to continue on a monthly.basis. Then in April 1984 the 

parties negot1ated further. The Company qontends an·· agreement 

was reached· whe"reby the status quo. woul.d be maihta:lned but the 

Society d"is:pUt:.es tM:s. The •so:c}etY }:!On.tends the Company :has 

vacated the. prell\is;es. . The; .Societ::y: served. wh:M,: were des ct ibed 

as notices· to quit.·. on the basis that; the .company was in 

po.ssef:lsion as amorithly tenant~ and. it was at thts point that 

the alleged agreem1ant to preserve th.e status quo was reached. 

Mr Dorn ,.contends he had tnstruc:ted: the Co!llpany' s solici.tors' to 

issueproceedfngs in the second week of April but withdrew 

these when it. a.gr.eed to withdraw the nptices. to! quit. The 

si:tuatiori between_ the patties deterior.ated but it does not seem 

to be cli$.puted th.at it is>11eqessuy that some decision be 

rea'ched · as to the _operattori of the•· speedway i.n the coming. 

season which ·is only two mo,nths away. It ls clear that 

prepa.i;ations must be put in hand both in respect of the 

.speedway and on the part of .prospective' competiti>rs. 
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The .principles to be applied in de.termtning ,whether an 

interim injunction should be issued are now reasonably .we.11 

known. though it should. perhaps b.e said that their formulation 

and application still remain. s6mewhat urice.rtairi. However. for 

the purpos,es of this case the. position can. I think. be stated 

as a three step one •. and certainlr this .. ,was the way c.ounsel 

argued it. T.he C,otirt must determine. first. whether there is a 

serious q.uestion to .be :tried;' second. if there is, whether 

damages are an adequate remedy for :the plaintiff; and. third. 

if: they are not. where Li.es ,the balance• of convenience.. r turn 

.,:therefore to the first ste.p .. !!; th.ere a. serious question to be 

tried? Mr Rennie submitted there was clearly a serious 

.·. question to be tried. He accepted that there we~e pla'inly a 

,,number of matters/of fact .which wei;e in dispute but s\1bmi tted 
. . ' . . 

;that if the plai11tiffs established· the nia,tters p]}eaded then 

there• was .a con.tract between ,t.l:le de:fe'n'dant and the company 

which incl.uded an agreement to lease tlie. larid to. the 

plaintiff .. He further submi tte.d that t.he whole c'ourse o.f 

c;onduct be.twee.n th.e parties was relied on. to establish the 

contract, not just. the contents of the written do.cument. and 

that the mattet.s w:l:lich. the pla.intiHs coritend,edi had been ag,ree'd 

upon were sufficient to create a valid <'igreement to lease. 

Mr Turkington. •on the, other hand. arg:µed strongly that the 

parties had not reache.d an agreemei;it for ther.e. were clearly 

matters which required .to be. settled which were left 

o.utstanding. He further submi tt.ed that the plaintiffs by. their 

pleadings had relied on.the document as constituting all the 
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terms ,of the .c.ontract but the. matters, .s.et .out ·in it are 

it1s~fficient or. t90 lmp.tecise to constitute a binding agreement 

to lease. He then;,/canvassed certa.fo .. matters which he argued 

related to terms whfch are essenti;al.:to a lease and which he 

submitted are not. provided for .with· s.uf:ficient certainty in the 

document. It ·Is nece;ssary. therefore to consider the particular 

mat.ters raised by Turkington as .being fatal to the validity of 

the a:lleged Lecise as well as the broad submission that no 

agreement wa.s' reached. : B~fore>doing, so, however. I record. that 

it .. is clear'. .that there are disputed matters of fact and 

,;ordinarHy ~t woul.d follow ttiai if tl'io~e dtsputed factual 

ma.tters are, matters. necessary to the determination of the case 

there is a serious question to· be tried .. Lord Diplo:ck, .giving 

the. judgment .. of the Privy co:urrcH in Eng Mee Yong v Letchum:anan • 

,· [1980) AC 331 at 3}8, s.aid: 
. ' . .. 

IIThe.ir Lo:rclstiLt>s must therefo.te . tur•n to the 

,eyilen~e that i~~s be1:ore the Hig4 Court on the 

hear•tng .of the .application. bearfng in minci that 

if there appea,rs to be any conflict of evidence 

which is n'ot o~ the face •Of. ft impfausible, . such 

a conflict ougb.t no.t to be disposed :.Of on 

affidavit. evidence .. only. It leaves. a serious 

question tt ~e tried." 

• I deal first with the particular m<itters Mr Tu.rkington rais.ed 

as bei.ng essential to an agreeI11ent•for a lease: namely, 

identity of .the. partles, the premises, the time of. commencement 

and the dura.tion of. the lease, and l'astly the rent payable. I 

propose to refer to them in the that order, though it is not 
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precis'ely the. order he. adopted.· ·Lt .may be noted .that these. 

four matters are stat.ea in Halsbury' s .. Laws of England ( 4th 

. edri.). Vol. 27 •. para 57. to be essen•tial .for the creation .of an 

agreement for a lease~ 

The identity of the parties: Mr Turkington submitted that 

the def.endant SocJety thought i.t was dealing with Mr Robertson 

and that he was going to. be irivolv.ed iri the company that was to 
' ' 

take over the proposed lease; and, fur~her. that the plaintiff 

Company did not exist in October 1982. which was the date· 

pleaded as being. the .date on which the. defendant Society 
' ' 

:-,,confirmed the contract with the plaintiff Company. Mr Rennie. 

on the oth~r hand. submi,tted .that the Basis for a Lease. 
·, ', . 

Agreement was ente.red into between the defendant '.Society and an 

uniricorJorated l>ody desci-ibed. as Wellfog1:on Speedway 

Promq1:ions. which on the auiaav:it .ev,idence consisted of Messrs 

Robertso,n and Dorn, .. and that ,the agre~ment was taken \o.ver by 

the plaintiff Company with the 'knowledge .and .consent of the 

defendant; a.nd,. further. that the plaintiff Company was in fact 

in existence throughout. and it was .clear, by AuguE!t 1982 that i,t 

was going to. change i.ts then name of Wanganui Speedway 

Promotions ,Ltd to, Well irigton Speedway: Promotions Ltd. which I 

have noted earlier was in fac.t. done in December 1982. ·The 

defendant Society in fact wrote the letter dated 8 October 1982 

to Wellington Speedway Proniotion:s ·Ltd ,to which reference has 

already been~ade. I am satisfied that there is cextainly a 

serious question to be tried on this mattet. 

The premises: Mr Turkington submitted that the statement 

of claim made. no .reference· to the area to be leased and that 
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.the Basis for /a Lease<Agre.e111ent ,p.o,cu111ent did _not, do> so. either. 

Further. that ther.e. was no agreement· between the parties which 
. . . 

r.elated to the are.a cif .land to be. leased .. arising out .of the 

.d:i:s·cussions and ne(J()tiat:i.on~ and it was in fac:t an issue which 
. . . . . 

was neve,r settled between them.· He pointed to .certain 

.arrangements between the Soci.ety and .a local POilY. Club as 

supporting his submission that the actual premises to.be leased 

were never settled''between thepai::ties .. Mr Rennie. on the· 

other hand. had indicated at the commencement of the hearing_ 

.. that an amended statement •of. claim was to be filed defining the 

land accurately. and that it was clear from the affidavits that 

the defendant Si:>ciety ha.d previously leased. their land to the 

p-rev1ous · op.erat:ors· .notwit-hstanding th.e a,rrangements wi;th ·the 

Poriy Club, :Mr. Dorri asserted in his seconr:l .affidavit that 

.,agreemeI1t over .th_e> land had. been reached. and certaf nly the 

afffdaV:it niade on behalf o-f the defendant Society in relation 

to this point s'eems to be directed to the Pony Club is.sue. I 

am satisfied there is a seri.ous. question to b.e tried on this 

point. 

The .time of commencement and ,the duration of the ·lease: 

Mr rurkington submit.te_d that both. these matters were not 

adeq.uc1tely pro.vided for· in the Basf.sC:t:or a Lease,.do'cument. · 

Certainly no precise date ls given .in. the document for 

commencement but. it d1d, purport to provide th_e term of the 

lease. Mr Turkington contended that this provisi~m was 

imprecise. I accept,~r Rehriie's sµbmissions on, these points to 

the extent that. I am sa.tisMed there is a. serious q-µestion to 
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be tried both as to .the :commencement dii'te,and .ter,m of the 

lease. It may .wen be, in the light of the purpose of the 

lease,. the nai:ure of the premis,es and the .understanding 

implicit i.n the discussions between the .parties,. that a date 

for the commencement c.an be ascertained, On the question of 

the term I am sa.tisfied that this is a matter of construction 

of th.e docuinent and the language is not. too imprecise for 

determination. 

The rent: Mr Turkington.submitted that while the first 

pa.rt of the provision.for rent contained in the Basis for a 

.,Lease document is clear the latter· pa.rt• is not. I think the 

.provision isby no.;means clear .but what it means is a matter of ' 

. c.onstruing the. language :used. a.nd that .is clearly arguable. At 

all. events I am cer,tainly not pr~pared to ho.ld that it is so 

.conf:used as. to be unenforceable for. uncerta1.n:ty ~. 

Mr_. Turkington also raised certain other matters such as the 

provision for maintenance, promotion rights and insuiati8e, but 

I do not consider the.se go to the.enforceability or .. binding 

nature of the arr~ngements. TheSe matters :were ·more rele,Jant 

to. the ·bro.ad .. submission that no agreement had in .fact been 

reached. •. I am satisfied that question is clea,rly a d.i.sputed 

matter of fa~t in respect of which there is evi.clenc.e not on the 

fa.ce of it implausible. It follows that on that issue there is 

a serious question to be tried. I~add that some submissions 

were, also ma.de in respect of the, assets, which the d.efendant 

Society accepted it: "7as committed to purchase at a fixed price, 

but I do<.not think they assist the defendant. In my view, 
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theref.ore. there i:s .a serious question to be tr'ie.d and r move 

on.to the second of the three steps to be determined, which is 

whether damages are an adequate remedy for the plaintiff. 

Mr Rennie .·s11bmi tted. they would not be for a number of 

reasons. I .do not,propose to canvass them all but the 

principal one is. that Lf the plaintiff; company i.s unable to 

carry on .the. •speedway over the coming season its goodwill in 

the speedway and its operation win be irretrievably damag,eq., 

if not desttoyed~ and it would not be practicable to assess the 

amount of its loss. This factor was emphasised in Mr Rennie's 

:submission by reference to, the .somewhat unusual rental 

provisions of the alleged le.ase which would have made the lease 

.more valuable to the plaintiff compa~y as the years passed. 

Mr Rennie also<submitted that there was doubt as to the ability 

of .. the defendant. Society to satisfy a judgment of the 

proportions that the plaintiff might obtain but I was not 

impressed with that argument. Mr Turkington submitted that 

damages would be· ad.eqµate and that, in view of clause 4 of the 

Basis for a Lease documen.t. the defendant Society would be able 

to terminate the lease and on such termination the amount of 

damages was quantified wi.th certainty. .I do not. acc;ept this 

submission of Mr Turkington. There.is no evidence on which·! 

can be satisfied that invo,king 'the clause is either a 

practicable proposition or a likely one.. I. do not think 

damages would be an adequate remedy. 

This leaves, the third and fina1 step of where lies the 

balance of conve·nience. Mr Rennie subini t ted this plainly 
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favoured the plain.tiff Company. 'An inJ:unGtion wo.uld .preserve 

the. s.tatus quo and protect the plaintiff Company's rights and 

investment without causing ariyteal harm to the defendant 
(· 

Society. ·. The ,plain'tif.f CC>mpany. had after all carried on the 

S.P~.edway over the las.t two seas;ons. Mr. Rennie accep.ted that 

the plaintiff Company would be a0bliged to .. carry on. the, speedway 

.over the .coming season and tb,at <any injunction should ·be on 

terms ,that required' it to do so., · The granting of an injunction 

would mean only a delay in recovering possession of the. land to 

the .defendant Society; the refusal to grant one would mean the 

.. end of. the p1a;intiff Company's business. in running the 

speedway. Mr. Turkington' s main a:rgum~nLin opposition was that 

an injuncd.on would r,equire two_ unfriendly ,parties unwillingly 

,,to CO-',Operate ,in th~ running of the speedway over the coming 
; ·,!":• 

.season~ I do not think that the. functions .or role .of the 

defendci'.nt S~ciety in the op~ratiqn are such as to mak~. this a 

real difficulty, arid I am satisfied that the balance of 

convenience thus favours th.e plaintiff Company . 

Counsel argued the. question of the Court's general 

discretion .and Mi Turkington raised specifically the question 

of delay on the part .of the plaintiff Company in commencing 

proce.edings. Mr ·Turk:ir1gton accepted .there was no blame 
·,· . ) " ·, ' 

att~ibutable to the. ·petio<l. between.March this year and the .date 

the writ was actually issued. l d·o .n.ot think it is shown' there 

was. any undue 'delay before then.. . T.he parties s.eem to. have been 

engaged in discussi9IJ.s and negotiations throughout most of the 

pe.riod and the speedway. was in fact being carried .on . 

. There will. the:ceforei be. <in .order granting. an interim 
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inj.unctioi;i in .. te.rms .of the motion save that. it, will be limited 

to restraining the def'endant Soc:i;ety, its officers, servants 

and agents from doirw the speci.fied acts. The injunction .will 

also be issued subject to the condition that the pla.intiff 

Company carries on the speedway through the coming.season in 

accordance with the practice followed d1,.1rin:g the last two 

,sea'.sons. Leave is reserved to eithe.r party to apply further if 

agreenien:t cannot be reached as to the form of the injunction . 

The .costs of this motion are. to be. costs in the action .. 

So.lici tors for plaintiffs:. Ma ca lister I Mazengarb,. Parkin & Rose 
(Wellington) · · 

Solicitor for defendant: G.L~ · Turkington (Wellington) 




