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" JUDGMENT ‘AND . REASONS FOR JUDGMENT OF SAVAGE J.

"lon for an 1nter1m 1nJunct10n.; There ar

ThiS"isla“m

plaintiffs. the flrst We111ngton Spedway Promotlons Ltd whlch}}'

»he Company“ and the second W1111am Peter Dorn.

I shan ‘c»an 0

of . Palmerston North who 1s a dltector of the Company The

fdefendant,‘thewWell;ngton StooerariSoclety’rncorporatedf’r ;.




>:{*28“JUhe51984uand &j

';g,agreement the5

shallshall "the Soc1ety" fTheipLai'tiffsfiSSuedua”writ~on

fthe statement of cla1m set out the ba51s of'

'5the1r actlon.; It 1sfa11eged that by an undated wrltten

bntered 1nto a contract

efendant 1n July 198

,»w1th a man named “obertson and w1th Mr Dorn, ‘the second

‘.;plalntlff under whlch they would act“as promoters of a’ stock

3;{concurrence othhec‘“"”

‘5-1to follow themv

“char speedway at Te Marua and 1'fterms'of whlch the defendant

‘5‘8001etyywou1d grant them ar lease of certaln land at Te Marua

.where the speedwaf ';;held on. the terms set out in ‘the: written

1”agreement.. It 1s_ urther allegedfthat the p1a1nt1ff Company

¥ and Mr Dorn with the

‘ftook over the contract from Robertso

Tyutfthat»the,Soc;ety~lsz

contract. The Company and Mr Dorn seek a -

n m‘a«i‘ng-}ahfora-e*f for

Y executlng a deed of

‘he,Soclety from commlttlng§

‘f‘a'varlety of.acts 1n breach of the contract and the lease and

‘from 1nterfer1ng w1th the operatlon of the speedway by the

: hplalntlffs.*‘

The backgr und to the actlon ‘is: a somewhat tangled one but

Q31s of thlS moti Mforfan 1nter1m 1nJunct1;nt1tTQ

‘and generally the

j*;s;necessarv)

e tO' "set~ ou-t-

"jlssues wh1chr ppear to be hotly contested The Soc1ety 1s‘the

owner of lanu.at Te Marua, near Upper*Hutt on:whmch~ls'7‘ -

‘;51tuated the Te Marua Speedway It purchased this:- land An f.'k




-~

“1981;‘though at the t1me the land was leased to a company wh1ch

'carrled on: stock car rac1ng on behalf of the Soc1ety Inf

. Octoberkof that year the lease exp red and the Soclety arranged

‘for the‘operatlon of the speedway by another operator,,but
: w1thout grantlng A lease of the premlses, through the 1981/82

'season wh1ch extends from OCtober to March ~The Socrety‘then

dec1ded to seek the serv1ces of a- promoter for ‘the" next rac1ng

sseason and advertlsed 1n the Welllngton papers Itvrecelvedaa
‘reply from a: Mr Bruce Robertson,‘ ho was well known to a number

of the members of the Soc1ety. and negotlatlons were. embarked

.gjupon.; ‘The statement of cla1m alleged that the negotlatlons

’,.vthe defendant conf“rmed that th1 il

:jth1s allegatlon was admltte
-;do’ument wasu

gobv1ous1y or1g1nated w1t”

'rand the Welllngton Stock Car Socletinncorporated""rThe

‘take. over: theirnterests of Rober”sor

’zand ‘that 1t was aware that a com‘

*‘rlghts of Robertson and Dorn;under

;ﬁcommenced between the Soclety. Mr Robertson and Mr Dorn. and*

1n the statement of defence. ;A‘ :

__pared though by“whom 1s not clear though" 1t o

‘ﬁr”Rob”rtson,:wh1ch was headed "Basmsb

for a Lease Agreement Between Wel jngton Speedway Promotlons\

‘efendant contracted w1th

statement of. c1a1m alleges that theﬁ

1Robertson and Mr Dorn on the terms set out 1n thls document and

‘that’ the defendant was at the t1me aware that a company was to

“nd Mr Dorn 1n the

r}contract Thetstat:ment of clalmdgoes:on to allege that later

was to take over the

e agreement. Theﬁ“

;fdefendant on the other._ha'd7den1ed;ahcontract exlsted at all

!though 1t admltted the exlstence of the document headed “Basls"

e




1for a Lease Agreement" “-The. afildav1ts f11ed on ;eachside

contaln the ev1dence supportlng the oppos1ng content1ons, to

;some of whlch I 'S all refer shortly.‘butult 1s:clear*thatgtherev

~are sharply dlspu ed,factual 1ssues§' ’“elat1on to- the

,

‘,7 arrangements between the part1es and;whether those arrangementsp

vand d1scuss1ons constltute a b1nd1ng contract
It 1s necessary, before resumlng the narrat1ve of events
"to refer now. to a part1cu1ar prov1s1on contalned in- the Ba51s
'~[for a’ Lease Agreement document The part1cu1ar prov1s1on 1s’ask
follows: ' 0 o

‘:WS,*(b) Th1s agreement subJect'to completlng

the sale agreement;“ ‘he purchase of

‘i-assets and 1eases from Mr D Berry "

"iheflastfopenatorﬂof*theLSpeedwayihadfbeenEMrﬁb;?Berrycandﬁit;

ﬂg.appéarsaclear~ﬁnat a'somewhat.unusualfSituatioh~ekistedxin

f"relat1on to what were descrlbed 1n the aff1dav1ts and exh1b1ts

”Tas the assets by whlch Lhe speedway was carrled on. On the

land there are ‘a speedway track and a number of bu11d1ngs such,_

vas an offlce block wh1ch 1nclude hefannouncer<s‘qu, a’

cook—house,.pumpushed. tower lrghts,rto t“bl?cks,ﬁcentain‘f
»mach1nery and other 1tems. -allof:

: assets.. It was accepted that these »ssets had belonged to the;'

vprev1ous operator, Mr Berry. notw1thstand1ng that most of them

‘would ord1nar11y be understood as f1xtures and thus a’ part of
thegland, In result whatever m1ght ord1nar11y have been .the
qsituation. ‘the- partles accepted that by express agreement

‘_,between the Soclety and the prev1ous operator. Mr Berry, these




'assets belonged to h1m It followed that for the proposed

»operatlon of the: speedway to be carr1ed on in terms of the

'°:,document headed "Bas1s for a Lease Agreement“ thegoperators,had'

‘“to purchase these assets from Mr Berr fThe:Society*sfthen :

‘pisollc1tors, Messrs Chapman, Tr1pp & Co wrote a letter. dated‘

11,6oAugusta1982. addressed to Bruce Robertson, ln-whrch»lt was

;stated that they had'been 1nstructeduby the 5001ety to conf1rm

‘that they were - 1nstructed to prepare a lease between 1t and
f"your company yet to be 1ncorporated" 1n relatlon to the Te
'ﬁMarua speedway contract.v The letter then went on- to refer ‘to

?ﬂthe ba51s for a lease document and sa1d that they were

u&1nstructed that,lt was to be the bas1s for the formal lease

'mdocument=that hey were‘to draw'up

ﬁletter was wr1tten’spec1f1ca1 yfso thaj}Mr~Robertson«mrghtuknOW'

“ﬁthat 1t was 1n order for h1m to procee:ito purchase the assets

ﬁ-from Mr ‘D Berry before 10 August The 1etter sald there

ﬂseemed to be no problem about h1s d01ng that because 1f he took

»the ownersh1p of those assets then the;Soclety would have no

_v1m or” to purchase assets_"

,gfrom h1m 1n any’ event.» The assets were“'urchaSed.onlllﬂAugust"

t11982 by the plalntlff Company ‘g“it*mabeeVnotedithatf

'I{rthey belonged not to Mr Berry but to a company called Stockcara

'xPromotlons (We111ngton) Ltd w1th wh1ch Mr Berry was

t~jassoc1ated It should also be noted that the p1a1nt1ff Company&

,’;was An’ fact already 1n exls encp“uthough@at»thatustage,1t was

.ygcalled "Wanganu1 Speedway' i nsttd”:»the*sharesﬂin}whichvf'

tptwere held by Mr Dorn as to 999 shares and as to one share by

went on to say that the?.




;anotheriperson;fC;D;P.’DornJ--Thegcompany‘at aolatergdaterfon
G'December 1982, “changed,its'nameeto.Weilingtonyspeedway -

'PrOmotions~Etd; -The: p051t10n therefore. stated'broadly, would

. appear to be that 1n August 1982 the 5001ety owned ‘the. land- at

vTe Marua. thevplamntlff~owned'the~assets;'andfthefpartles were
: 1n a: state where e1ther they were,‘as the defendant Soclety
:'contends, st111 negot1at1ng for s f1rm contract under ‘which- the‘
speedwapvwas'toube~carrred on or.,as the p1a1nt1ffs contend,
mthere was ‘a contract in- terms of whlch a formal lease was 1ater,
‘to be prepared '

There 1s a contest on’ the evrdence as to how the matter>
;”thenudevelopedr, Mr Dorn states that the Soc1ety s sollcltors'

‘g‘dld not prepare the formal lease document though requests werei‘

‘:gmade for 5 1 o from t1me to tlme. A 1etter was wr1tten. dated

.gfeuoqtober_;saz by the defendant to the Manager, Welllngton

".speeﬁway PrOmotrons.Ltd and marked for “the attentlon of L

Mr B111 Dorn wh1ch stated that 1t was wrltten to conflrm that

| -thevSoc1ety+had entered 1nto>an’agreement‘w1tthpeedway

hfPromotlons Ltd ‘to’ lease the speedway to.: it The;defendant*n

Socmety contends.:however, that thlS letter was wr1tten to
:-enable an appllcatlon to be made to the Speedway‘Board of
icontrol for ‘a 11cence to. operate and was not meant to
‘.acknowledge that there was 1n fact an agreement to lease the

e tspeedway‘ -However, whatever the true p051t10n, the 1982/83‘
;stock ‘car.’ season was operated by the flrst p1a1nt1ff and
:'payments in. terms of ‘the document "Ba51s for ‘a Lease Agreement"

were made by the flrst p1a1nt1ff 1n respect of rental and




m»monetary allowances were apparently made by the‘Soc1ety to the*
f1rst pla1nt1ff 1n accordance w1th certaln prov1s1ons 1n the '
¢agreement document The document does not spec1f1ca11y OL:
expressly deal w1th th1s latter matter but the p1a1nt1ffs
lcontend that 1mpl c1t 1n the agreement constltuted by the

fdocument and by the subsequentﬂd1scuss1ons and. conduct was a

hcontract that the 8001ety would purchase from the f1rst

”fplalnt1ff the assets at aw flgure :of $50¥000 and that the

7g~asset“and the‘,

n?allowances referred to above and whlch are referred to An the

“tdocument were part payment by the Soc1ety to: the flrst
&3“p1a1nt1ff for the purchase of those assets., It 1s clear that

thhe Soc1ety s annual accounts 1nclude the assets as. a: Soclety

valance due, afterrt k 1g rnto account the”‘,

'gSociety.,on the other hand

:.transact1on qu1te separate from the lease transactlon."After
"the 1982/83 season was over. negotlatlons were renewed and 1n

‘;partlcular ln:Mayu1983*a:meetlnguwaswheldfatvthe:offxce*of

'_uMessrs Chapman,;Trlpp & ‘Co. There were representat1ves of the

_,yMr Armstrong,;: Tr1pp & Co.._stated in. an.

’.'aff1dav1t he made thatﬂall the outstandlng 1ssues appeared to

~be resolved saveuone._andlthe me t1ng concluded on, the. ba81s

yﬂthat part1es would negotlate between themselves upon that

~whereupon he would prepare a draft lease.v The partles,

3however. could not reach agreement.p Thereafter there were

]




ﬁfurther~discussions, correspondence from the sollc1tors and

what were . descr1bed as "w1thout preJudlce“ d1scus51ons. though

_Jthls 11m1tat10n appears “to. have,been more honoured in its -
breach»thannltswobservance.; The 1983/84 season ‘was’ embarked
upon by the flrst p1a1nt1ff and the partles ‘held another
kmeetlng on 26 October 1983 but no settlement was’ reached. -The
f1rst pla1nt1ff contends it carr1ed on in terms of the Bas1s
‘for a’ Lease Agreement document and the payments for rental and
‘gthe allowances mentloned earller were made as before. the
*5001ety contends that th1s was not so but that 1t perm1tted the

g;company to cont1nue on a monthly bas1s.: Then»1anpr11'1984 the

: ﬂg3part1es‘negot1ated’further.k The Company contends an- agreementu‘

'f5vacated the premlses. The Soc1'”'

v;,was reached whereby the status quo would be malntalned but thea.

';8001ety d1sputes'th1s..‘ThewSoclety;contendS’the Companyuhas

‘"ed what were described

'Qi;as notlces to- qu1t on the bas1s that the Company was “in

'possess1on as a monthly tenant and~1t waSVat th1Sﬂp01nt that
'.the alleged agreement to preserve ‘the: status quo was reached

”Mr Dorn: contends he had 1nstructed the Company s s011c1tors to

”“1ssue proceedlngs 1n the second week of Apr1l but w1thdrew

:fthese when 1t agreed to w1thdraw the not1ces tOsqult. The

s1tuat1on between the partles deterlorated but 1t does not seem

tto be dlsputed that 1t 1s necessary that some dec1s1on be
;;reached as:to: the operatlon of the speedway 1n the com1ng
bjseason wh1ch 1s only two months away It 1s clear that
‘ffpreparatlons must be put in hand both 1n respect of the

,speedway and on: the part of prospectlve competltors.




‘The" pr1nc1p1es to: be app11ed‘1n determlnlng whether an

,1nter1m 1nJunct10n should be 1ssued ‘are. now reasonably well‘
known. though 1t should perhaps"be sa1d that the1r formulatlon
and appllcatlon st111 ‘remain. somewhat uncertaln.? However,.for
the purposes of thls case the pos1t10n can. I thlnk be stated
as: a three step one.,and certalnly th1s was the way counsel o
argued it. The Court must determ1ne.{f1rst. whether there isva

: serlous questlon to be trled second if-there is, whether’

O

damages are an adequate remedy for the p1a1nt1ff and thlrd
1f they are not where 11es the balance of convenlence. T turnf
therefore to: the f1rst step.’Is there a serlous questlon to ‘be
vv‘trled? Mr Rennle submltted there was clearly .a serlous'
questlon ‘to be: trled “He' accepted~that~there were.p1a1n1y~a"“

number of matters*of fact wh1ch were 1n dlspute but submltted

~»-that 1f the p1a1nt1ffs establlshed the matters pleaded then

there was ‘a contract between th i endant and the Company

wh1ch 1ncluded an agreement to 1ease the land to. the‘

p1a1nt1ff He further subm1tted that the whole course of’

’ conduct between the partles was re11ed on to establlsh ‘the
contract not Just the contents of the wrltten document and'
that the matters whlch the: pla1nt1ffs contended had been agreedrf

upon were' suff1c1ent to create a- va11d agreement to lease.

Mr Turklngton, on the other hand argued strongly that the

partles had not reached an agreement‘for there were clearly

matters wh1ch requlred ‘to: be settled‘whlch were 1eft
outstandlng He further submltted that the p1a1nt1ffs by the1r

pleadlngs had re11ed on the document as constltutlng a11 the




terms of the '¢'oh.‘tra:c;tll;_b@jit; “the matt

-wordlnarlly 1t would follow thanw

_as: belng essent1a1 to an agreement

31dent1ty~of-the}partles,,the premlses.

Lo

s .set out “in it are

1nsuff1c1ent or t ”impreciseﬁto;?onstitute’a‘bindingkagreement

toglease; He then; anvasseQVCer gmatters whlch he argued

1 toia 1ease and wh1ch he

submltted are not prov1ded for w1th suff1c1ent certa1nty 1n the,,

document It 1s necessary therefore to con31der the partlcular"

matters ralsed by Turklngton ‘as: be1ng fatal to the va11d1ty of

: the alleged 1ease as well as the broad subm1ss1on that no>'

: agreement was reached Before d01ng so, hOWever, I.record. that

1t s c1ear that;~here are dlsputed matters “of: fact and

1f hose dlsputed factual

matters are; mattehf[necessary to. the determlnatlon of the case

there 1s a serlous questlon to be trled Lord Dlplock g1v1ng

the Judgment of the P lVY Counc11 1n EnIQMee Yongq: ' Letchumananli

[1980] AC 331 at

‘slmust therefore turn to: the

i nce. t was before the. nglicourt on the.
7ghea xng of thekappllcatlon,rbearlng’1n m1nd ‘that
1ct‘of:ev1dence

q1f there appears to: be any conf
t 1mp1aus1b1e. such: -

,fwhlch is not on the face ‘of .
a conf11ct ought not ‘to. be dlvposed of on -
:dence only. It leaves a serlous

%affldav1t ‘e 2
;,questlon to be tr1ed

1 deal flrst w1th the partlcula 7mattersqusTurkingtonwraisedj:‘“

or a lease; namely,

the“time~ofrcommencement1

o and the duratlon of the lease, and_lastly the: rent payable.ntl N

propose to refer to them 1n the that order, though 1t 1s Mot




G

{‘preclsely the order he adopted It may be noted- that these

four matters are stated in: Halsbury s Laws of England (4th

edn), Vol 27 para 57 to be essentlal for the creat1on of an :
agreement for a lease.f . " _ ” ' 8

N The ldentlty‘of thevpartiesl Mr Turklngton submltted that
1the defendant Soc1ety thought 1t was dea11ng w1th Mr Robertson:
and_thatyhefwas go;nguto.be-1nvolvedilnvthe~company that»was‘to
'takexover;the?proposeq,1é§se:;andl‘further; that the plaintiff |
:CompanY°didfnotVexist in*dctober*l9aé' wh1ch was the date
pleaded as be1ng the date on wh1ch the defendant Soc1ety
faconflrmed the contract w1th the pla1nt1ff Company. Mr Rennie,
%on the other hand submltted that the Bas1s for a Lease.
‘eAgreement was entered 1nto between the defendant 5001ety and ‘an

' kun1ncorporated body descrlbed as Welirngton Speedway

aPromotlons, wh1ch on the aff1dav1t ev1dence cons1sted of Messrs
Robertson and Dorn. and that the agreement was. taken ‘over by
the p1a1nt1ff Company w1th the knowledge and consent of the
‘defendant,,and,,further; that ‘the p1a1nt1ff Company was in fact
in exlstence throughout -and.: 1t was,: clear by August 1982 that Lt
f was" go1ng to change 1ts then name of Wanganu1 Speedway
‘Promotlons Ltd to Welllngton Speedway Promotlons Ltd “which" I
-have noted ear11er ‘was ‘in fact done 1n December 1982. “The"
defendant 50c1ety 1n fact wrote the 1etter dated 8 October 1982
to Welllngton Speedway Promotlons Ltd to wh1ch reference has
vralready:beenhmade.f I am sat1sf1ed that there is certalnly a:
”ser1ous quest1on to be tr1ed on th1s matter.

wThe-premlseS°' Mr Turklngton subm1tted that the statement

=

offclaim;made”noqreferencettovthefarea'to bevleasedjandnthat




o dlscu551ons and negotlatlons -and-

’,;ragreement over

'

ftheﬂBasis*forﬂa?LeaSe%Agreement’ ocumentvdidznotudowso?either.‘

tFurther, that there was no agreement between the partles wh1ch

‘[r Lated to the area of land to be leased ar1s1ng out of the

”waspln fact an: issue which
'was never settled between them He p01nted to certaln
,arrangements between the Soc1ety and a 1oca1 Pony Club as

'xsupportlng h1s subm1551on that the actual premlses to be leased

were never settled between the partles - MrE Rennre, on the

. other:hand ‘hadrlnddcated atuthe‘commencement‘of~the~hear1ng

ﬁthat an. amended statement of clalm was to be: f11ed def1n1ng thei B

\gland accurately, andvthat 1t was clear from the aff1dav1ts that'

ﬂgthe defendant Society had prev1ously 1eased the1r 1and to the

;gprev1ous operators notw1thstand1ng the arrangements w1th the.f

‘,QPony Club.;, r’Dorn asserted 1n hls second affldav1t that :

:he land had been reached and certalnly the

fmade on behalf of the defendant Soclety in relatlon

fto thrs‘901nt seems to be d1rected to the Pony Club 1ssue.m Ip
ﬁam satlsfled there 1s a serlous questlon to ‘be’ tr1ed on thlS

: P01nt..fek‘Vf’y = ‘d Vo ::fb_ i o

| The trme of commencement and the duratlon.of the lease"

Mr Turklngton submltted that both these matters were not

ﬂfor a Lease document

adequately prov"ed forpln the'BaA

[Certalnly no prec1se date 1s g1ven 1n the document for

o_commencement but it d1d purport tofprov1de the term of the

"ilease.‘ Mr Turklngton contended that th1s prov131on was
'1mprec1se.» I accept Mr Rennle s subm1ss1ons on these p01nts o

'the extent that I am satlsﬁled there 1s a: serlous questlon to
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Sfbe:triédhbothfas”fOEthe-commehcément“datecand tenmfothhe

vplease;.TIt‘mameell‘be.‘1n the 11ght of the purpose of the-
lease},the nature of- the premlses and ‘the- understandlng
1mpllc1t 1n the d1scu551ons between the partles. thatsa date,

: for the commencement can be ascertalned On the question’of’
the term I am sat1sf1ed that th1s 1s Qi matter of constructlon
of the document and the 1anguage 1s not too 1mprec1se for- k

determ1nat10n.

;'Theyrent-' Mr Turklngton submltted that while the f1rst
partiof the\prOVLSlonufor rent’ contarned 1n the Ba515~for a

Lease document 1s clear the 1atter part is. not dI3think the

prov1s1on 1s by no. means clear but what 1t ‘means. is a matter . of

construlng the 1anguage used and that 1s clearly arguable At

;events I am cer a1nly not prepared to hold that 1t 1s S0 .
confused as “to be unenforceablejfor uncerta1nty
Mr Turk1ngton also ralsed certaln other matters such ‘as’. thev

':prov151on for~ma1ntenance. promotlon rlghts and 1nsurance,,butv

& 0 do not: cons1der these go-to: the enforceablllty or b1nd1ng
nature of the arrangements.r These matters were more. relevant
to the broad subm1ss1on that ‘no agreement had in® fact ‘been

reached I am satlsf1ed that quest1on 1s clearly a dlsputed

matter of fact 1n respect of whlch there 1s ev1dence not on theﬂQx

face of 1t 1mp1aus1b1e.r It follows that on. that 1ssue there is -
-a serlous questlon to be trled. I add that some subm1551ons
were also made in: respect of the assets, whlch the defendant
8001ety accepted 1t was comm1tted to purchase at a fixed prlce.

but'Ifdoanot th1nkpthey~asslst’the defendant.f In.my.v1ew,v




cherefore, there 1s a serlous questlon toVbestriedﬂandbl moye

on . to the second of the three steps to be determlned wh1ch is:
‘ awhether damages are an adequate remedy for the plalntlff. }
’ “Mr Rennle submltted they would not be for a. number of |
. yreasons o do not propose to canvass them all but the
5.pr1nc1pal one is. that 1f the p1a1nt1ff company 1s unable to
Jcarry on the speedway ‘over: the com1ng season 1ts goodw111 1n
the speedway and 1ts operatlon w111 be 1rretr1evably damaged
'1f not destroyed and 1t would not be: practlcable to.assess: theu
}amount of 1ts loss ~This factor was emphas1sed 1n Mr Renn1e s
sﬁsubm1331on by reference to the somewhat unusual rental
V‘»rprov1s1ons of the alleged lease whlch would have made the lease
‘umore valuable to the pla1nt1ff company as. the years passed o
v'r;Mr Rennle also submltted that there was doubt as to the ab111tyr
gof the defendant Soc1ety to sat1sfy a Judgment of the i '
»proportlons that the pla1nt1ff m1ght obta1n but I was not
*1mpressed w1th that argument Mr Turklngton submltted that
'damages would be adequate and that,: 1n-v1eW'of‘clause 4 of the
Ba51s for a Lease document the defendant Soc1ety would be able

~to term1nate the lease and on such term1nat10n the amount of

'ﬁfdamages was quantlfled w1th certalnty I do not.accept~thls.

"subm1551on of Mr Turklngton. There 1s “no: ev1dence on whlch I

',.can be satlsfled that 1nvok1ng the clause is elther a:

practlcable prop051t10n or:-a llkely one.~,cho not_thlnk;
vdamages would be an: adequate remedy.
, Thls 1eaves the th1rd and f1na1 step of where 11es the

’balance of convenlence Mr}Rennle,submrtted.thlsIplarnly
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: favoured the;plalntlff Company.; An 1nj‘nct10n wouldkpreserve

‘the status quo and protect the p1a1nt1ff Company s rlghts and
TiJlnvestment w1thout caus1ng any real harm to the defendant :
j'”SOClety The plalntlff Company had after all carrled on the
"speedway over the 1ast two seasons Mr Renn1e accepted that

tn.the pla1nt1ff Company would be obllged to carry on the speedway -

‘\'over the com1ng season and that any 1nJunct10n should be on

‘y:;requlred 1t to do so The grantlng of an 1n3unct1on:

"wouldomean only a’ delay 1n recover1ng posses51on ‘of: the land “to
’;T the defendant Soc1ety,,the refusal to grant one would ‘mean: the
~f;end of the plalntlff Company s bu51ness 1n runnlng the S
»;gspeedway Mr Turklngton s maln argument in opp051t10n was that

;ytan 1n3unct10n would requ1re two unfrlendly partles unw1111ng1y

”4to co operate A the runnlng ‘of" the speedway over the com1ng
"pseasonr;pIpdo‘not thlnk that the functlons or role of the
k tfdefendant Soc1ety 1n the operatlon are such as to make thlS a
?real d1ff1cu1ty. and I am satlsfled that the balance of- o

.conven1ence thus favours the pla1nt1ff Company.v-

Counsel argued the questlon of the Court‘s general

vdlscretlon and Mr Turklngton ralsed spe01f1ca11y the questlon

of delay on the part of the pla1nt1ff Company 1n commenc1ng

f;proceedlngs Mr Tu klngton_accepted there was no blame

‘[March thlS year and the date

'f'the wr1t was actually 1ssued : I do not thlnk 1t is: shown there

.”-was any undue delay before then.,:The%partles»seem to-have been

ﬂengaged 1n dlscu551ons and negotlatlons throughout most of the

per1od .and.the speedway was in fact be1ng carr1ed on.

’,There-will therefore, be an order grantlng an 1nter1m

’
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flnjunctloniln terms of the motlon save that 1t¢w111 be 11m1ted
'ito restralnlng the defendant Soc1ety. 1ts offlcers, servants=
1rand agents from d01ng the spec1f1ed acts The 1nJunct10n w111
" 3180 be 1ssued subJect to the condltlon that the plalntlff
‘Company carrles on the speedway through the comlng .season . 1n;
h]accordance w1th the practlce followed durlng the last twow
eseasons., Leave ig: reserved to e1ther party to apply further 1f

‘agreement cannot be reached ‘as to the form of the 1nJunctlon

'?The costs of thlS motlon are to be costs in’ the actlon

Sollc1tors for- pla1nt1ffs‘ Macalxster' Mazen arbv Parkln & Rose

(Welllngton)

~Solicitormfor%defehdant{,u G. L. Turklnqton (Welllngton)






