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IN THE HIGH COURT OF NEII ZEALAND
CHRISTCHURCH REGISTRY M .  N o .  3 6 7 / 8 4

BETWEEN AORANGI SHEEPSKIN PRODUCTS
LI IT{ ITED a t lu ly
i nco rpo ra ted  company  hav ing
i t s  r eg i s te red  o f f i ce  a t  77
R icca r t on  Road .
Ch r i s t chu rch  and  ca r r y i ng
on  bus iness  as
manu fac tu re r s  and  re ta i l e r s
o f  sheepsk in  p roduc t s

A p p e  I  I  a n t

CHRISTCHURCH MEDIA CLUB
INC.  a  Soc ie tY
inco rpo ra ted  unde r  t he
Inco rpo ra ted  Soc ie t i es  Ac t
I goB  hav ing  i t s  r eg i s te red
o f f i ce  a t  26  Chance rY  Lane .
Ch r i s t chu rch .  Soc ia }  C lub

Responden t

AND

Hear i nq :  I  November  1984

Counse l :  T . J .  f i i omey  f o r  APPe I l an t
T .C .  Wes ton  f o r  ResPonden t

J u d g m e n t !  r  r  n i l i . i  ! l ' , 1
I  r "  l t i :  r '

JTJDGMENT OF QUIIIIAI{ J

Th i s  i s  an  appea l  aga ins t  a  dec i s i on  o f  t he

D is t r i c t  Cou r t  i n  an  ac t i on  conce rn ing  damage  caused  t o  shop

p ren i6e6 .

The re  was  I i t t l e  d i spu te  abou t  t he  f ac t s '  The

appe l l an t  conpany  occup iec t  a  shop  on  the  g round  f l oo r  o f  a

bu i l d ing  i n  Chancery  Lane ,  Chr i s t chu rch .  Immed ia te l y  above

were  t he  p ren i se6  o f  t he  responden t  c }ub .  Some  t ime  du r i ng



t he  n igh t  o f  26 /27  MaY

on  t , he  c l ub rs  P rem ises

shop  caus ing  damage  i n

comnenced  a  c l a im  fo r

2 .

1982  bee r  l eaked  f r om a  keg  wh i ch  was

and  seeped  t h rough  t o  t he  apPe l l an t ' s

respec t  o f  wh i ch  t he  aPPe l l an t

$1 .45 r . 59 .

The  c l a i n  P roceeded  on  t he  bas i s  o f  t h ree  causes

o f  ac t i on .  The  f i r s t  was  an  a l l ega t i on  o f  neg l i gence

inco rpo ra t i ng  a  p l ea  o f  r es  i psa  l oqu i t u r ;  t he  second

a l l eged  a  non -na t . u ra l  use  o f  t he  l and ;  and  t he  t h i r d

a l l eged  nu i sance .  The  D i s t r i c t  Judge  re j ec ted  a l ' I  t h ree

causes  o f  ac t i on  and  en t , e red  j udgmen t  f o r  t he  responden t '

The  on l y  ev i dence  as  t o  t he  cause  o f  t he  l eak

f rom the  responden t , s  p rem ises  was  t ha t  o f  an  i nsu rance

assesso r .  M r  W ise .  He  was  no t  ab le  t o  make  an  i nspec t ' i on

fo r  sone  t h ree  weeks  a f t e r  t he  i nc i den t  bu t  he  was  t hen

shown the  connec to r  un i t  wh ich  had  been  a t tached  to  the  bee r

keg .Thekegwasan l sga l l ononeanc l t hebee r i n i twas

unde r  p ressu re .  Mr  W ise  was  ab le  t . o  see  t ha t  t he re  had  been

ana reao fb raz ingo rwe l c l i ngnea rane lbow jo in ta t t he top

o f t heconnec to rand t , h i shadsp l i t .whe the r t ' ha thad

occu r red  because  o f  a  knock  o r  some  o the r  i npac t .  o f  because

thePressu re ins i dehadcausedac rack toaPPea r . l . l r t { i se

was  unab le  to  6ay .  a l t hough  as  one  n igh t  expec t  he

cons i t l e red  tha t  t he  l eak  wou lc l  have  been  obv ious  the  momen t

i t  s t a r t ed  anc l  60  t he  p robab i l i t y  was  t ha t  t he  c rack  had

beencausedby thep ressu re in thekeg .The re6eems t i t t } e

c loub t  t ha t  t he  momen t  the  c rack  appeared  the  bee r  wou ld  bave

sp rayed  ou t  f ron  i t  i n  a  con t i nuous  6 t ream '

Wl t ' h  r ega rd  t o  t he  p l ea  o f  r e6  i psa  l oqu i t u r '  t he

D is t r i c t ,  Juc tge  obse rved  tha t  i t  was  a  reasonab le  conc lus ion

that  there r ras no leakage when the connector  un i t '  was

ins ta l l ec l  i n  t he  keg  p r i o r  t o  be ing  p laced  i n  the

re f r l ge ra to r  anc t  so  the  l n fe rence  wa6  the  fau l t  occu r red

ove rn lgh t  by  the  fa i l u re  l n  t he  we ld  when  the  p ipe  sp l i t



3 .

unde r  p ressu re .  The  D l s t r i c t  Judge  eonc luded  t ha t  t he

appe l l an t  had  no t  e6 tab l t shed  any  neg l i gence  on  t he  pa r t  o f

t he  responden t .  The  a fgumen t .  on  t h i s  aspec t  o f  t he  appea l

L ras  t ha t  t he  D i s t r i c t  Judge  f a i t ed  t o  app ry  co r rec t r y  t he

doc t r i ne  o f  r es  i psa  l oqu i t u r .  The  way  i n  wh i ch  t h i s

a rgunen t  was  deve loped  l nd i ca ted  t ha t  i t  was  based  on  t he
p ropos i t i on  t ha t  t he re  had  been  ra i sed  a  p r i n ra  f ac i e  case  o f

neg l i gence  and  60  t he  onus  had  passed  t o  t , he  responden t  t o

show  the re  had  been  no  neg r i gence .  and  t ha t  t , he  responden t

had  f a i l ed  t o  ca I l  ev i dence  es tab l i sh i ng  t ha t .  Th i s

a rgunen t  sugges ted  a  n i sapp rehens ion  as  t o  t he  e f f ec t  o f  a
p lea  o f  r es  i psa  l oqu i t u r  a l t hough .  i n  t he  end ,  t h i s  may

have  amoun ted  t . o  no  more  t han  a  con fus ion  i n  t he  va r i ous

te rms  wh i ch  have  been  used  i n  t he  cases .

Hav ing  rega rd  to  the  v iew  I  have  fo rmed  o f  t he

case  i t  i s  unnecessa ry  f o r  ne  t o  dea l  a t  l eng th  w i t h  t he

doc t r i ne  o f  r e6  i psa  l oqu i t u r .  The  l aw  i n  Nes  Zea land  has ,

as  f a r  as  f  know ,  been  accep tec l  as  co r rec t l y  summar i sed  by

Bea t t i e  J  i n  Hawke ' s  Bav  Mo to r  Co .  t t d  v  Russe I I  I L9721  NZLR

542 .  Tha t  i s  conven ien t l y  r e fe r red  t o  i n  t he  headno te  i n

th i s  uay :

When  a  p l ea  o f  r ea  i psa  t oqu i t u r  i s
ra i sed  by  a  p l a i n t i f f  t he  bu rden  o f
p roo f  does  no t  sh i f t  f r on  t he  p l a i n t i f f
and  t he re  i s  no  ' p resump t i on  o f
neg l i gence '  .  The  p l a i n t i f f  nus t  p rove
an  acc iden t  f r om wh i ch  neg l i gence  can
proper l y  be  i n fe r rec l  o r  he  rnus t  p rove
pa r t i cu l a r  ac t s  o f  neg l i gence .  "

I n  the  p resen t  case  i t .  6ee rn6  c lea r  t ha t  t he

appe l l an t  p roved  an  acc iden t  f r om wh i ch  neg l l gence  cou ld

p rope r l y  be  i n fe r red  because  the  bee r  keg  uas  under  the

con t ro l  o f  t he  responden t  and  i n  t he  o rd i na ry  cou rse  a  bee r

keg  does  no t  l eak .  To  th i s  ex ten t  an  ev iden t i a ry  bu rden  to

p rov lde  aone  exp lana t i on  cons i s ten t  w i th  a  l ack  o f

neg l i gence  l ay  on  the  responden t .  Tha t  exp lana t l on  was
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g i ven  and  waE  accep t , ed  by  t he  D i s t . r i c t  Judge .  name ly .  t ' ha t

t he  c rack  i n  t he  conneg to r  un i t  mus t  have  been  caused  by

p resEu re  f r om i ns i de  t he  keg  and  so  cou ld  no t  have  been

de tec ted  o r  an t i c i pa ted  by  t he  responden t .  The  poss ib i l i t y

o f  t he  c rack  hav ing  been  eaused  by  a  knock  o r  b low  o f  6ome

k inc l  was  re j ec ted  by  t he  D i s t r i c t .  Judge  and  i s  p l a i n l y

un rea l i s t i c .  By  reason  o f  t he  p ressu re  any  f r ac tu re  musL

have  been  a t  once  appa ren t .  I  can  t he re fo re  see  no

inco r rec t  aPp l i ca t i on  by  t he  D i s t r i c t  Judge  o f  t he  c l oc t r i ne '

The re  i s .  ho rdeve r .  a  d i f  f  e ren t  aspec t  o f  t he  case

wh i ch  I  have  f ound  o f  g rea te r  conce rn .  Th i s  r e l a tes  t o

ev idence  g i ven  on  beha l f  o f  t he  aPPe I l an t  conce rn ing  t he

cond i t i on  o f  t he  re f r i ge ra to r  i n  wh i ch  t he  keg  was  s to red '

Tha t  ev i dence .  wh i ch  was  g i ven  by  a  Mr  Robe r t s .  a  d i r ec to r

o f  t he  appe l l an t .  i s  r eco rded  i n  t h i s  h tay :

We founc l  t ha t  t he re  was  a  l eak  i ns ide
the  re f r i ge ra to r .  t ha t  t he re  was  a  bee r
keg  tha t  was  runn ing  i n to  the  bo t ton  o f
t h i s  r e f r i ge ra to r .  I  knew  i t  was  bee r
be fo re  I  wen t  uP  because  t he re  was  a
b ig  poo l  on  t he  coun te r  -  I  t as ted  i t
anA  i t  was  ve ry  s t i c ky .  I  an  sa t i s f i ed
tha t  i t  came  f r om the  de fendan t ' s
p ren i ses .  We  saw  i t  r unn ing  ou t  o f  t he
keg .  i n t . o  the  bo t tom o f  t he
re i r i ge ra to r .  t h rough  t he  c racks  i n  t he
bo t t om o f  t he  re f r i ge ra to r  and  on  t o
the  f l oo r  be low .  The  re f r i ge ra to r
was  an  o rd i na ry  r e f r i ge ra to r  bu t  i ns i de
the  re f r i ge ra to r  whe re  t he  bee r  kegs
had  been  ro l l ed  i n  anc l  s l i d  i n .  a l l  t he
f l oo r  o f  t he  re f r i ge ra to r  was  c racked .
i n  t he  t r aY  o f  t he  re f r i ge ra to r -
I ns teac l  o f  be ing  one  p i ece ,  i t  was  a l l
c racked  round  t he re .  r ound  t he  seams '
I t  cou ld  no t  be  sea led  because  o f  a l l
t he  c racks .  Any th ing  t ' ha t  sp i l t  i n  t he
re f  r i ge ra to r  wou ld  run  F t ' r a igh t ,  ou t '  r l

The re  seem6 to  ne  to  be  l i t t l e  doub t  t ha t  t h i s

es tab l i shes  a  b reach  o f  t he  du ty  o f  ca re  wh icb  the

responden t  owed  to  the  appe l l an t  whose  p remi6es  were
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s i t ua ted  immed ia te l y  be Iow .  I t  i s  p l a i n  t ha t  any  l i qu i d

wh i ch  was  i n t r oduced  i n to  t he  re f r i ge ra to r  was  bound  t o

escape  f r om i t  and .  i f  i n  su f f i c i en t  quan t i t y .  t o  pene t ra te

th rough  t he  f r oo r  t o  t he  appe r ran t r s  p rem ises .  The  a rgumen t

o f f e red  f o r  t he  responden t  was  t ha t  t he  cond i t i on  o f  t he

re f r i ge ra t , o r  d i d  no t  nean  t ha t  t he re  had  been  any  causa r i ve

neg l i gence .  Th i s  was  because  i f  t he  t r ay  o f  t he

re f r i ge ra to r  had  been  i n tac t  t he re  was  no th i ng  t o  sugges t

t ha t  i t  wou ld  have  he ld  t he  bee r  f r om the  keg  w i t hou t  any

ove r f l ow .  Th i s  does  no t  appea r  t o  me  t o  be  rea l i s t i c .  The

responden t  chose  t o  s to re  i t s  bee r  kegs  i n  a  r e f r i ge ra to r .

The  f ac t  t ha t  t he  kegs  con ta i ned  a  l i qu i d  nean t  t ha t  t he
poss ib i l i t y  o f  sp i l l age  o r  acc iden t  was  a  no rma l l y

f o reseeab le  one .  The  f ac t  t ha t  no  such  sp i l l age  cou ld  be

con ta i ned  w i t h i n  t he  re f r i ge ra to r  bu t  wou ld  i n  a I t
p robab i l i t , y  escape  on  to  and  t . h rough  the  f  l oo r  means  tha t

t . he re  was  a  du t y  no t  t o  a l l ow  t h i s  s t a te  o f  a f f a i r s  t o

con t i nue .  I  acco rd ing l y  conc lude  t ha t  t he re  was

uncon t rad i c tec t  ev i dence  o f  negL igence  on  t he  pa r t  o f  t he

responden t  wh ich  was  causa t i ve  o f  t he  damage  to  the

appe l l an t ' s  p rem ises .

There  rema ins  the  ques t i on  o f  whe the r  t he

appe l l an t  was  en t i t l e c l  t o  a  f i nd ing  on  t he  bas i s  o f  t ha t

ev i c lence ,  hav ing  rega rd  to  the  fac t  t ha t  neg l i gence  i n  th i s

respec t ,  I r aE  no t  exp ress l y  p leaded .  Pa rag raph  4  o f  t he

amended  6 ta temen t  o f  c l a im  a l I eges ,  . , The  ma t te r6  a fo resa id

we re  caused  by  t he  neg l i gence  o f  t he  De fendan t  i t s  se rvan t s

and  agen ts . I  Then  f o l l ows  t he  head ing  Pa r t i cu l a re  o f

Neg l i gence ,  bu t  t he  on l y  pa r t i cu la r  g i ven  i s  con ta inec l  i n

pa rag raph  6  sh i ch  a l l eges .  , ' Tha t  w i t hou t  p re j ud i ce  t o  t he

a l l ega t i ons  con ta i ned  i n  pa rag raph  {  he reo f  t he  P ta i n t i f f

p ray6  i n  a i d  o f  h i s  c l a i n  t l r e  doc t r i ne  o f  r e6  i psa

loqu i t u r . x  The re  1s  acco rd ing l y  no  pa r t i cu l a r  p l ea i t i ng

d i r ec ted  t o  neg l i gence  i n  r espec t  o f  t he  cond l t i on  o f  t he

re f r l ge ra to r .
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appe l l an t  f r om

D is t r i c t  Cou r t

6 .

no t  cons ide r  t ha t  t h i s  p rec luded  t he

re l y i ng  on  t ha t  ev i dence '  Ru Ie  77  ( r )  o f  t he

Ru les  I 9 l l 8  P rov i c l es :

A  s ta tenen t .  o f  c l a i n  sha l l  spec i f y

p " i t i cu l a r s  o f  t he  c l a i n  wh i ch  t he

p la i n t i f f  
" " " i " - l o  

es tab l i sh '  i nc l u t l i ng

; ; ; ;  pa r t i cu ra r s  o f  t ' i r ne  '  p race  '  names

o f  pe rson6 .  aa les  o r  i ns t r umen ts '  and

o i r t l t  c i r cums tances  as  I nay  su f f i ce  t o

ensu re  tha t  t n " - - i o t - t t t '  and  the  oppos i te

pa r t y  a re  f u l ; t  ?nd  f a i r l y  i n f o rmec l  o f

i n "  La , r se  o f  ac t i on '  "

Th i s  i s  i n  subs tan t i a l l y  t he  same  te rns  as  Ru Ie

Code  o f  C i v i }  P rocedu re '  The re  i s '  howeve r '  no

D is t . r i c t  Cou r t  Ru les  eo r respond ing  t o  R  I 4O  o f

wh i ch  P rov ides :

I 3  5  o f  t he

ru le  i n  t he

the  Coc le .

o i s t i nc t  causes  o f  ac t i on  and  d i s t i nc t

; ; ; ; ; a "  o f  c l e fence  foundec l  on  separa te

i na  d i s t i nc t  f  ac t 'E  sha l l  be  s ta tec l  as

nea r lY  as  maY  be  sepa ra te lY  and

d i s t i nc t lY .  "

Even  i n  r espec t  o f  p roceed ings  i n  t he  H igh  Cou r t  t he  absence

o f  a  Pa r t i cu l a r  p l eac t i ng  w i l l  by  no  means  necessa r i l y  be

fa ta l .wha t i s requ i rec l i s t ha t t ' heo t ' he rPa r t ' y shou l c l be

fa i r l y i n fo rmec lo f t hebas i so f t hec la i r n .He re tha twas

done .  The  ma in  f ac t s  we re  a l l egec l  and  t he re  L tas  t hen  a

gene ra l  p l eac t i ng  o f  neg l i gence  '  The  ev i c l ence  o f  f  e red  i n

suppo r to f t ha tp l ead ingcon ta i nec l c l e ta i l e< l r e fe rence to the

cond i t ' i on  o f  t he  re f r i ge ra to r  and  t he  e f f ec t  wh i ch  t h i s

p roduce< l . I twasopen to the responden t t oca } l ev i c l enceon

the  6ame  top i c  bu t  i t  chose  no t  t o  do  so '  Mo reove r '  i t  has

no t ,  60  fa r  aE  I  am a r {a re '  been  con tended  a t  any  6 tage  tha t

t be  cond i t i on  o f  t he  re f r i ge ra to r  was  a  ma t te r  on  wh i ch  t he

appe l l an t  was  no t  en t i t l ed  t ' o  re l y '
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The  conc lus i on  wh i ch  shou ld  f o l l ow  f r om the

ev i c l ence  as  t o  t he  re f  r i ge ra t , o r  i s  no t  a  ma t ' t e r  depenc l i ng

upon  any  assessmen t  o f  c red ib i l i t y  and  60  I  an  i n  as  good  a

pos i t i on  as  t he  D i s t r i c t  Juc tge  was  t o  d raw  an  i n fe rence  f r om

the  f ac t s .  I  am  sa t i s f i ed  t ha t  t he  p rope r  i n f e rence  i s  t ha t

t he  danage  t o  t , he  appe l l an t ' s  p rem ises  was  caused  by

neg l i gence  on  t he  pa r t  o f  t he  responden t .  Hav ing  a r r i ved  a t

t ha t ,  cone lus i on  i t  i s  unnecessa ry  f o r  ne  t o  dea l  w i t h  t he

a rgumen t  i n  r espec t  o f  t he  o the r  t h l o  eauses  o f  ac t i on .

The  appea l  i s  acco rd ing l y  a l l owed  and  t he

judgmen t  en te red  i n  t he  responden t ' s  f avou r  i n  t he  D i s t r i c t

Cou r t  i s  vaca ted .  I n  v i ew  o f  t he  f  ac t  t , ha t  no  f  i nd i ng  has

been  made  as  t o  t he  quan tum o f  damages .  and  t ha t  t he  amoun t

c l a imed  was  no t  ag reed  upon .  I  am  unab le  t o  d i r ec t  t he  en t r y

o f  j uc l gmen t  f o r  a  pa r t i cu l a r  amoun t .  I t  may  be  t ha t

ag reemen t  can  now  be  reached  on  t h i s  bu t  i n  case  no t  t he

ma t te r  i s  r em i t t ed  t o  t he  D i s t r i c t .  Cou r t  f o r  c l e te rm ina t i on

o f  t he  damages  and  en t . r y  o f  j udgnen t .  The  apPe l l an t  w i l l

a l so  be  en t i t l ed  t o  cos t s  i n  t he  D i s t r i c t  Cou r t  acco rd ing  t o

sca le  i n  t ha t  Cou r t . ,  t oge the r  w i t h  d i sbu rsemen ts  and

w i t ness ' s  expenses  as  f i xed  by  t he  Reg i s t r a r  o f  t ha t '  Cou r t '

The  appe l l an t  i s  a l so  en t i t l ed  t o  cos t s  on  t he  appea l  wh i ch

I  f i x  a t  $ I2O  anc l  d i sbu rsemen ts .

So l i c i t o r s :  Pu rne l I .  C re igh ton .  McGowan  &  Co . -
CHRISTCHURCH.  fo r  APPe l l an t

Wes ton  Ward  &  Lasce l l es .  CHRISTCHI ' IRCH.  fo r
Responden t
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