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JUDGMENT OF SINCLAIR J.

On the 13th August 1984 the plaintiff obtained an
injunction against the defendants restraining the defendants

from =

A T e e T Y 4 T T D T

T

- e



"

7

(a) Taking any step to exercise any of its rights
or remedies pursuant to an Instrument by Way of

Security over the motor launch Manana.

{b) Taking steps to file confessions of judgment
signed by the plaintiff in certain stated

actions.

{c) Applying to enter judgment by default in
respect of the actions referred to in (b) above.

{d) Taking steps to file confessions of debt signed
by the plaintiff in respect of the plaintiff's
guarantees of certain specified loan account

with the first defendant.

The application for injunction was adjourned for
hearing until the 13th August 1984 but when the order was
originally made it was stated by the Judge ﬁho made the order
that it was without prejudice to any parties' rights. When
th=2 matter came before the Court again on thé 13th August
1984 the hearing of the injunction was adjourned until the
16th August 1984 and the interim was extended until that date.

On the 16th August 1984 I heardAthe application for

an injunction and it was part heard and adjourned by reason
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of the fact that there was insufficient time to complete the
hearing on that date. Due to the pressure of other fixturés
I was unable, on the 26th August 1984, to fix another date to
éomplete the hearing and as the plaintiff's counsel had
completed his submissions I required the defendants' counsel
to file his submissions in writing indicating that if the
plaintiff wished to file any submissions in reply they ought
to be filed within a reasonable time, after the filing of the
defendants' submissions. The defendants' submissions were
filed on the 29th September 1984 and on the 9th October 1984
enquires were made to ascertain the whereabouts of any
submissions in reply from the plaintiff and the Court was
advised that they would be filed the following week. They

were not, in fact filed until the 9th day of November 1984.

However, on the 16th August 1984 I directed that the
interim injunction continue until the further order of the
Court subject to the plaintiff not dealing with any further
assets supporting his undertaking as to damages without the
leave of the Court. The necessity for the broviso was due to
fhe fact that it was brought to the attention of the Court
that the plaintiff had, since the original interim injunction

had been made, disposed of one asset which was referred to as

supporting the undertaking as to damages.

To deal with the present application it.is necessary

to have some regard to the writ which has been issued. The
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plaintiff was a director of a number of companies referred to
as the Lemmington Group and on the 20th May 1982 the first
defendant entered into a loan facility agreement by which it
adreed to make available funds up to a maximum of $360,000.
The plaintiff guaranteed the performance of the terms of the
loan facility agreement but by reason of difficulties which
were suffered by the group qf companies, on the 28th January
1983 the first defendant appointed the third defendants to be
the receivers and managers of the three specified companies.
At the particular time the seconad defendant was the managing
director of the first defendant. Subsequently demand was
made by the first defendant upon the plaintiff for payment of
$384,950.69 being the amount outstanding under the loan

facility agreement.

The plaintiff then issued proceedings against the
first defendant at Auckland under A.No. 470/83 alleging
breaches of an agreement made contemporaneously.with the loan
facility agreement. On the 29th‘September 1983 that action
was compromised and the parties entered iﬁto a memorandum of
settlement, with 2 supplementary memorandum amending the

first settlement being entered into on the 19th October 1983.

-
.

As 8 first cause of action in the present
proceedings it is alleged that CBA Finance Ltd. breached the

terms of settlement in that it failed to take steps to sell

certain dies and that it s0ld others for a price less than
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best obtainable. As a result of the breach the plaintiff
alleges that the amount which ought to have been recovered,
had the dies been sold to the best possible advantage, has
been diminished by $110.000 and he seeks to recover that
amount plus a further estimated loss of $100,000 as damages.
It is to be noted that that cause of action has, as its

foundation, the settlement finally arrived in September and

October 1983.

As a second cause of action it is alleged that the
third defendants, as receivers, failed to exercise reasonable
skill and care in carrying out thei; receivership with the
result that certain machinery and equipment, which came into
Fhe hands of the receivers, has not been disposed of to the
best advantage. In consequence, there has been a loss,
accofding to the plaintiff, of $366,000. He seeks to recover
that amount from the third defendants together with a further
$100.000 which he estimates may be further lésses which he

will suffer as a result of the actions of the third

defendants.

As a further cause of actiom the plaintiff alleges.
as against the first and sccond defendants, that Lliey were

under a duty of care to the plaintiff to ensure that the

-receiverships were managed with all reasonable skill and care

and that the best possible prices were obtained for the

assets of the companies in receiverchip at the time those

T



™

i

assets were sold. The plaintiff alleges certain specific
breaches of that duty and claims to recover a total sum of

$466,000as damages as against the two defendants.

As a further cause of action it is alieged against
the first defendant that the settlement memoranda referred to
contained a term that the first defendant would continue with
the orderly receiverships of the companies referred to in the
statement of cliaim and that, in certain specified respects,
the first defendant is in breach of that term. Accordingly,
the plaintiff seeks to recover damages in the sum of $256,000

under that cause of action.

For the sake of clarity I repeat that which I
earlier referred to in rglation to the first cause of action,
namely, that all Lhe causes of action have, as their
foundation, the securities which were entered into by the
Plaintiff with the first defendant and which were connected
with or related to the memoranda of settlemént entered into
on the 29th September 1983 and the 19th October 1983.

The affidavits disclosed that there had been a
considerable amount of dealing between the plaintiff, hie
companies and the first defendant and that for various
Yeasons, by egrly 1983, the Lemminéton Group was in default
in respect of its obligations to the first defendant in

respect of the various securities which the first defenddnt
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held and the facility agreement which had been entered into.
In accordance with powers given to the first defendant wunder
various securities the third defendants were appointed
receivers over Dina Plastics Ltd., Steel Tool and Die (N.Z.)
Ltd and Film Management (N.Z.) Lt4q. During the course of
receivership it apparently became plain that there was going
to be a shortfall and the first defendant made demand of the
plaintiff under the guarantée. The plaintiff thereupon

issued proceedings and, as earlier referred to, those

proceedings were compromised on the 19th September 1983. The

compromise, or settlement, was in the following terms :-

MEMORANDUM OF TERMS OF SETTLEMENT

This Memorandum records terms of settlement reached as
between Plaintiff and ﬁefendant and is expressly
éubject to settlement being effected as between thonse
Parties and the four partnerships known to the parties
as Anderson and others, Hunt ang others, Beaumont ang
others, and Taylor and others.

Counsel for the Plaintiff hereby undertékes that he
has reached express terms of settlement with Counsel
retained on behalf of the four partnerships aforesaid,
Mr R.J. Craddock Q.C. who will execute such documents
as might be reguired to be executed to implement and
give effecl to the settlement on 21lst October 1983 or
such earlier date as might be agreed upon.

The following terms of settlement shall apply:

1. -On 2ist October 1963 or such earlier date as
aforesaid the four partnerships and the Plaintiff

- . 7
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shall cause to be paid to the Defendant the sum
0f125,000.00 PROVIDED THAT in the event of the

Plaintiff finding himself unable to perform his

part of the obligation to pay the sum of
$125.000.00 solely on the grounds that he has been
unable to uplift monies to be advanced on Mortgage
by virtue of his inability to take title to the
land adjoining C.T. Nos. 3C/348, 3C/349 and
1154712 (North Auckland Registry), then the
Defendant wi}l extend the time for payment of the
sum of $125,000.00 for a further 28 days from 21
October 1983.

The Plaintiff’'s guarantee is to continue for loan
accounts 315325, 315537, 369954, 336100 and
3113821 totalling $460,468.79.

Continuing interest on loan account number 3685954
t0o be at the rate of 12% per annum as from the
date of'repayment df the sum of $125,000.00 save
that interest on-:loan accounts 316099, 314276 and
315028 presently being charged to account 369954
will cease from the date hereof.

Upon settlement on the 2ist day of October. 1983
or such earlier date as aforesaid, the Defendant
will accept the said sum of $125,000.00 in respect
of loan accounts 316099 (Anderson and others),
314276 (Hunt and others), 315028 (Beaumont and
others) and that proportion of 369954 in respect
of Taylor and others amounting to principal of
$143,288.80 in full settlement of those four

partnerships' liability to.the Defendant.

The Plaintiff’s motion for orders enlarging time

- for filing applications for Iegve t6 defend filed

in A.115/82., A.155/82, A.833/82, A.1137/82.

¥
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aforesaid titles.

The interlocutory injunction obtained by the
Plaintiff in this acticn shall be dissolwved.

The Defendant will withdraw its applications to
enter judgment in each of the aforesaid actions in
which the Plaintiff has sought orders enlarging

the time for filing motions for leave to defend.

The Plaintiff will sign a confession of judgment
in each of the said actions but it is expressly
agreed that such confessions shall not in any case
be dealt with in such manner to enable the
Defendant to recover twice or to recover any sum
more than is strictly due to it pursuant to this
settlement. -

The Defendant hereby undertakes not to seek to
enter judgment or to file any of the said
confessions of judgment in the said actions so
long as the Plaintiff complies with the terms of
this settlement.-

The Defendant hereby undertakes not to enforce its
securities or liquidate any of the Plaintiff's
assets so long as the Plaintiff complies with the
terms of this settlement.

UUpon settlement on the 2lst day of October, 1983
or such earlier or later date as aforesaid, the
Defendant will release its securitlies over
Certificates of Title 3C/348, 3C/349 and 1554/12
{North Auckland Registry) and shall provide a
release in respect of the Agreement to Mortgage

relating to certain property adjoining the
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14.

15.

10.

That the Plaintiff hereby guarantees payment of
the said sum of $1i25,000.00 and hereby
acknowledges that his existing guarantees under
any advance from the Defendant including the
Facility of 20th April, 1982 applies to such
payment. Specifically. the Plaintiff acknowledges
that his guarantee of payment of the said sum of
$125,000.00 is secured by the existing securities
held by the Defendant in respect of two Daimler
motor vehicles, one Falcon Utility vehicle and the
launch Manana. '

The Defendant hereby acknowledges that it is a
term of such settlement that upon the amount
outstanding pursuant to this settlement being
reduced to the sum of $100,000.00 all securities
save that over the launch Manana shall be released.

All proceedings as .between the Defendant and the
four partneréhips (more particularly described in
the Sthedule hereto) will be discontinued on
settlement and it is a term of the settlement
reached as between Counsel for the Plaintiff and
Mr. Craddock Q.C. that the partnerships will
undertake not to commence any future action
against the Defendant in respect:of the subject
matter of that litigatiuon and in respect of any
future claim that they may have had in respect of
the sale of the dies to the partnerships by
Lemmington Holdings Limited and any associated

financial arrangement or assignments entered into.

The Defendant will continue with the orderly
receivership and the collection of outstanding
pfomissory notes under the Facility account other

than those in respect of the four. partnerships.
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16. The Defendant will take such steps as might be
nebessary Lo recover for itself the Proceeds of
sale of the dies pursuant to its remedies existing
under the Instruments by Way of Security granted

N o by the four partnerships respectively in favour of

Lemmington Holdings Limited and assigned to the

Defendant.

17. Should the Official Assignee succeed in his claim
or any future claim that he might issue ctoncerning
the repayment by the Defendant to Lemmington
Holdings Limited of any moneys paid to it during a
relation back period then the Plaintiff will repay
that same sum to the Defendant.

l18. All payments contemplated b§ this settlement are
to be made within the nine months of the said 21st
day of October, 1983 and in the event that such
payments have not been so made they will be
., Co payable by the Plaintiff. Upon settlement the

r ””"M'\

Plaintiff will sign a confession of debt in
respect of all loan accounts with a recital that
the Defendant will be able to enter judgment
should the Plaintiff not comply with any term of
this settlement. In no case shall the Defendant
by such confession be entitled to make a double
recovery as aforesaid. )

19. This Flaintiff will make no submissions in
cppesition to the Defendant's pPosition in any’
dispute or proceedings belween the Liguidator of
Lemmington Holdings Limited or any company in the
Lemmington group and the Defendant in respect of
any security hz1d by the Defendant orpayment

4,

received by the Defendant, and will pProvide such
‘inforwation to the Defendant as it may require for
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such proceedings. 1In like fashion the Defendant
will not make any submission in opposition to any
attempt of the Plaintiff to terminate the
liquidation of Lemmington Holdings Limited.

Plaintiff and Defendant will bear their own costs
of the litigation to date except to the event that
those costs have been incliuded in the sums payable
as aforesaid. Counsel for the Plaintiff
undertakes that it is a term of the settlement
reached with Mr Craddock Q.C. that the four
partnerships do not look to the Defendant for
payment of any sum on account of costs or
otherwise howsoever.

That upon settlement as aforesaid the Defendant
will withdraw its proof of debt filed in the
liquidation of Lemmington Holdings Limited.

It is a term of this settlement and the settlement
reached as between the parties and the four
partnerships aforesaid, that the terms of
settlément shall remain absolutely confidential.

DATED at Auckland this 19th day of Sevntember 1983.

That settlement provided, inter alja, that the

Plaintiff would pay the first defendant $125,000 by the

21lst October 1983 with the possibility of an extension of

time and that he would continue Lo gudrdnlee certain loan

accounts up to $460,268.79 and that he would sign

confessions of judgment of certain bill writ actions and

he further agreed to give securities over two Daimler

motor vehicles, a Falcon utility and a.beat.
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As Tthe original terms of settlement did not apparently
correct:ly record all of the terms agreed upon,
negotiatzions for a variatien were entered into and
eventuallly an agreement was arrived at on the 29th October
1583 andd the terms of the agreement so arrived at are as

follows :-

SUPPLEMENTARY MEMORANDUM OF TERMS OF SETTLEMENT

This: Memorandum is éxXecuted by Counsel to supplement
that. of 19 September 1983, and, in part, is to set
-fortih correctly certain terms of settlement
erromeously recorded, and further, is to record an
expreass variation as a result of certain new
circummtances.

1. Faradgraph 1 of the Memorandum of 19 September
11983, shall be amended to provide in lieu of the
exXpression "a further tWwenty-eight days from 21

N Cictober 1983" the expression "a further seven
wieeks from 21 October 1983,

2. The Plaintiff acknowledges that the' correct
amounts outstanding as at 2 September 1983 were as

follows:-
Account No. Balance Outstanding 2/9/83
315325 29,042 .64
315537 30,%33.34
369954 371,303.97
316099 : ) 106,711.08
336100 ' 1.465.00
3113821 . 3,123.84 -
314276 . ’ 120,505.00
315028 . . 99.522.50

$ 762,207.37
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shéll be amended to Provide in lieu of the
exXpression "totalling $460,468.79n the expressiop
"totalling $435,468.79 ag at 2 September 1983,

accounts 315325, 315537, 369954. 336100 and
3113821. The Plaintifs hereby acknowledges that

gJuarantee of the further sszig sum of $50,000 as
well as his continuing Juarantee ip terms of
Paragraph 2 of the Memorandum of 15 September 1983

Daimler motor Vehicles, one Falcon Utility vehicle
and thke launch Manana.
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what occurred as a result of the second
settlem==

.omenDt 1was that the time for payment of the $125, 000

———.ienndedd and the amount due under the recovery
Was eX

===t ee2 Wais reduced to $435,000 while & further $50, 000
quarans

w===dedd Tod the $125,000 already guaranteed by Mr.
was a ’

1. Thie $50,000 was related to three specific loan
Baill————"
accour————=5.

wEs====n "the* amendment to the Original settlement wag

r—===d by IMr. Baillie's solicitor on the 21st October
retu *

g3 -———— wsas aAccompanied by a letter from that solicitor
1is

- ——our-porited to contend that Mr.
whic—/ .= h

Baillie had agreed to
=——ms Of sSettlement on the -basis tha* at least
th-e T

$300 ~z7 00 ~would be realised from the receiverships and,
300, I

as
e=——===ar=d To Mr. Baillie that the receiverships were
it e . .

13 ==Y L0 vield the anticipated $300,000, he reserved
unii === )
11 ———=hts awailable to him.

a = .

~

That situation was not
=———=10 by the first defendant which was made plain to
accE=—"—

—T =dnziff's solicitors by letter from the first
the =— ’

def =—==mt 's golicitors dated 25th _October.‘:%983.

z—=—seguently the plaintiff defaulted and, in
——2~—=ldar,., im respect of a loan in relation to the bdat,
pat ———~ )

—

# = mid November he informed the first defendaent that
anz =

l

he w

W

z mnot able to setrtle within the extended date so far

3l

r*=z $125.000 was concerned because he could not get
as  L—~% *

aav T: L=

o
e}

1tze ©o some Of the land he required as security for the
traix= - -
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According to Mr. Hosking, the financial manager of the
—.:rst defendant company, on the 17th November 19g3 Mr .
__=a:xillie, through his counsel, sought to amend the

,fﬁngg_ttlement reached alleging mis- information, having been

———1ivven to Mr. Baillie at the time of the earlier

z=s=zeittlement. The first defendant rejected the offer ang
———=-22Juired performance of the agreement Eventually, on the
Y

_.—==3tth December 1983, according to Mr.

Hosking, the first

—==zaffendant was informegd that Mr.

rrem———

Baillie could not raise
===ni-llclent money to settle with both CRaA Finance ang other
——=resditors and in due course Mr. Baillie'sg solicitor
z=——3VvIised CBA Finance that the plaintiff heeded an extra

e

==50..000 to cover unforeseen expenses, including a $27,.000

antee fee on loan being raised by the PlaintifrF,

-~—
]

Mc:

legal
=@ BSUrvey expenses,

1nterest and other incidental

o z===—penses. The plaintiff then sought that his two Daimler

-~
e Y

= and the Falcon utility be released from the

—==rurities held by the first defendant to enable him to
—=-s-2 the $60,000.

Br. Hosking's affidavit states that whila cBaA Finance

Was reluctant to accede to any new arrangement it was
= =P

a2red to consider the representations made if the

- 2intiff was prepared to accept and abide by the previous

—tilement terms without further arg

ument., Accordingly,

=T Was contended that the flrst defendant agreed to

—a

H

elinguish the securities as requested providegd the
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17.

plaintiff acknowledged and accepted that the earlier
settlement had been entered into in reliance on his own
judgment and that the receiverships had been properly

conducted.

As a consequence the solicitors for CBA Finance Ltd.
wrote to Mr. Baillie's solicitors on the 16th December
1983 setting forth the terms upon which CBA Finance Ltd.
was prepared to release its securities over the Daimler
cars and the Falcon utility. That letter, or a copy of
it, was returned duly agreed to by Mr. Baillie., but with
two additions which were made by hi;, and hig signature

was stated to have been affixed on the 21st December

1983.

in accordance with the new terms of settlement arrived
at, Mr. Baillie paid, on the 2ist December 1983, the
$125,000 agreed to be paid and the amounts outstanding on
the loans referred to as the photocopier loan and the boat
loan. Accordingly, CBA Finance ga#e the %laintiff
discharges of certain mortgages it had over certain of his

1and and discharged the motor vehicle securities.

\\,

-

Following a course which had earlier been adopted by
Mr. Baillie, on the 6th March 1984, he wrote to CBA
Finsnce Ltd. alleging that the earlier settlements were

werthless and that his acknowledgements on the letter of

e e T et e T RS T T
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the 16th December 1583 did not cover his complaints about
the receivership. He sought to obtain a release of the
first defendant's security over his boat to enable him to
finance an application for the stay of proceedings in
relation to the ligquidation of Lemmington Holdings. That
request was refused. On the 2ist July 1984 the nine month
period for Mr. Baillie's guarantees under the September

and October settlements of 1983 expired.

In an attempt to meet the situation. the plaintiff, on
the 6th June 1984, commenced another action, A.No. 565/84,
against the present defendants alleging in the first cause
of action certain representations having been made to him
in relation to certain items of equipment subject to the
receivership and that, in consequence thereof, he had
agreed to pay the sum of $125,000 to the first defendant
in accordance with the terms of settlement dated 25th
September 1983. The first cause of action alleges that
the rgpresentations referred to were false and a return is

sought of the $125,000 which was paid in December 1983.

As a second cause of action the plaintiff alleges that

the representations were made by the second and third

defendants and that they were fraudulent and he, again,

seeks, as against those defendants, a return of the

$125.000 plus. aggravated damages of $75.000.
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As a final cause of action he alleges negligent advice
against the second and third defendants and. again, seekg
judgment for the $125,000 representing the amount paid in
December 1983 plus exemplary damages of $75.000. Once
again., that action is founded upon the original terms of

settlement entered into on the 19th September 1983,

At the time the natter was argued before me, on behalr
of the plaintiff., on the 16th August 1984, the time for
filing a statement of defence had not expired and
Plaintiff's counsel did not, except in Passing, refer to
the further settlement which was arrived at between the
barties in December 1983 and was content to maintain a
Standard that he would deal with that aspect in his repiy
if the terms of the letter of the 16th December 1583 were,
in fact. relied upon by the defendants.

That was a course of which I am somewhat criticai and
is not one which I consider ought to have beepn followed.
The document was before the Court and, to'my mind, as the
pléintiff was seeking an indulgence, that letter, which,
if accepted by the Court, ¢n the face of it, amounted to a
Ttomplete compromise in December 1583, appeared- to destroy

the very basis of many of the Plaintiff's argument which

-Was founded on the settlement enteregd into on the 19th

September 1983 as varied on the 19th October 1983.

R el T e o e




It is now submmitted, on behalf of the defendants,
that, although it was Patently evident, as I accept it
was, that the defendants? case was to be centred around
the settlement in December 1983, that the Plaintiff,
having ignored this factor, ought not now to be allowed to
raise it in reply, not having raised it in his substantive
argument. It may, however, be unfortunate that the
statement of defence had not been filed as at the date of
hearing and that Plaintiff's counsel ought to have been
more alive to the situation than he was, nevertheless, I
intend to receive the Plaintiff’s submissions on this

point, even, although, they are in reply.

The writ was filed on 3ist July 1984 but I am
uncertain as to the date upon which it was served. The
statement of defence on peha}f of the first defendant was
ﬁiled on the 29th August 1984 within the 30 day period
and, while generally denying the main allegations made by
the plaintiff, it pleads specifically that in December
1983 the plaintiff acknowledged that the racelvershlps had
been Properly and correctly conducted. Tt goes on to
state that the plaintiff agreed not to bring or continue
any claim in respect of the matagement 0of the

receiverships against the firgt or third defendants and

that the plaintiff is now estopped from alleging that the

receiverships had been managed without reasonalkle skill

and care or that the best Prices were not ‘obtained for., or
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upon, disposal of the assets of the companies in

receivership.

As a further defence the first defendant Pleads that
the plaintiff entered into a accord and satisfaction of
any claims he might have had against the first defendant

in respect of the receiverships and is debarred from

proceeding with the third and fourth causes of action. 1In

respect of that defence it is stated that the

representation, acknowledgements and dgreements entered

ipto by the plaintiff in December 1983 were give by him in

return for good consideration from the first defendant.

When the December 1383 negotiations were entered into
they arose by reason of the fact that Mr. Baillie was,
himself, seeking an indulgence. At that time he either
had to abide by the settiement which had been arrived at
iﬁ September i983 or attempt, in some manner, to get it
varied or set aside. It was Plainly put to Mr..Baillie
that if he wished to obtain any indulgencg from the first
defendfant at all that he couid do so, but on certain
terms. He was under no compulsion to accept the terms in
any way whatever and he was free tolhave declined to

entertain the lelier forwdarded by the first defendfant‘s

solicitors to his solicitor op the l16th December 1983.
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first defendant. He was a31s0 free top negotiate op thosge

terms which he.-in fact, did by Tecording that he accepted

upon it. That undertaking was containeqd ineparagraph (e)

limited to évents "to date® Provided that the
acknowledgement Was not to apply of 8ny fraudulent or

¢criminal transactions, Mr. Baililie receiveq vonsideration

for the variation to the terms of settlement and it wag

‘indeed acteq upon by the parties by the paymentsg which

Were made by Mr. Baillie apg the subseguent release of

Securities by CBa Finance Lt4g. That, to my mingd,
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effectively barred Mr Baiilie from taking any action
against any of the above Defendants in respect of matters

arising prior to the 2z1st December 1983.

In the circumstances, ag outlined, it would be guite
improper now to permit Mr. Béillie to resile from the
settlement which was entered into in September 1983 and
varied by the memorandum of-the 195th October 1983 and the
letter dated 16th December 1983. By the letter of the
16th December 1983 the Plaintiff has acknowledged that he
entered into the settlement in reliance upon his own
judgment and he is effectively estogped from suggesting
otherwise. He is bound by the course of action which he
voluntarily chose to adopt. If any legal authority is
required for such an attitugde it is to be Ffound in the

decision of Amalgamated Investment and Property Company

Ltd. (In Liguidation) v Texas Commerce International Bank

Ltd. [1%82] 1 0.B. 84,

It would bz guite improper for—a Cour£ to permit a
Plaintiff to act as Mr. Baillie has done., namely, to raise
allegations against defendants in an action, compromise
that action, raise further allegations, compromise those,
and then attempt to revive those allegations as a basis

for setting aside the compromise.
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The method whereby the settlemeﬁts were arrived at
cannot be.subject to any criticism in relation to coersion
or the like and having stated, asg I have already Stated,
that they were freely entered into, it is my view that it
is the Court's plain duty to uphold such settlements.

Such an attitude effectively precludes the Court, in my
view, from resorting to the Provision of the Contractual
Remedies Act 1979, 1n any event, I am of the view that
the provisions of section 41(c) apply in so far as T
consider it to be fair and reasonable that the terms of
settlement should hbe conclusivé betwéen the parties. They
resulted from arm's length negotiations with Mr Baillie
being free to agree to accept or reject the finail terms

negotiated,.

In so far as the defence of accora and satisfaction is

concerned I am of the view that if., and the accent is on

~

that word, Mr. Bailije did have any claim in respect of
either the conduct or the receiverships or in relation to
any representations which might have inducedihim to enter
inte the September 1983 settlement, as alleged in A.No.
565/84, then such claims were finally compromised andg
Settled by hige accepting the terms of the letter of thé
16th December 1983 and as wvaried by him and as actegd upon

by the parties. He is not now entitled to raise any such

"claims against any of the defendants. .
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I1f one has regard to the judgment in British Russian

Gazette and Trade Outlook Ltd. v Associated Newspapers

Ltd. [1933] 2 K.B. 616, then it is my view that what has
occured in this case falls squarely within the ambit of
the above decision. The beginning of the headnote
correctly reflects what was decided and this is what is

recorded in the headnote :-

“pocord and satisfaction is the purchase of a
release from an obligation arising under contract or
tort by means of any valuable consideration, not
being the actual performance of the obligation
jtself. The accord is the agreement by which the
obligation is discharged. and the satisfaction is
the consideration which makes the agreement
operative. It is not necessary that the
consideration should be executed: the consideration
on each side may be an executory promise, the two

mutual promises making an agreement enforceable at
law.*" :

Having come to the conclusion which I have there is
no necessity to further consider the gquestion of injunction
because, in my view, there 1s now no basis for maintaining an

injunction against the defendants or any of them.

in coming to the above conclusion, I anm conscious of
the fact that Mr Jenkins contends that certain claims are not

affected by the December 1983 letter either because they

occurred subsequently or were breaches continuing in nature

which went bevond 21st December 13583. .I do not accept that
as being established on the papérs before me. I see NO

reason why the First Defendant should not be entitled to
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exercise any remedies it has vested in it by reason of the
various securities in the settlement agreements unhindered by

the trappings of injunction.

If Mr Baillie can establish any loss for which any
of the Defendants can be liable, he must be left to deal with

that in an ordinary action for damages.

Because it was raised during the hearing, there is
one aspect upon which I should comment. Much of the
Piaintiff's complaints related to prices which were realised
when certain equipment and articles.were sold. Almost all
the evidence tendered in support of his contentions came from
the Plaintiff himself with little or no acceptable supporting
evidence at all. It is idle fo say that because the
Plaintiff has been engaged in the field in which the
equipment is used, he is'competent to express an opinion on
ghe prices oﬁfained for them. Whatever he says about the
prices suffers rfrom the criticism that his evidence is
self-serving and not independent. Thus that evidence runs
the risk that it will be entirely discounted unless it is
supported by independéent and expert valuation evidence. No
or little such eyidence is availablé at the moment.

-

In all the circumstances, the application for
injunction is refus=zd ahd the interim injunction already
granted will be disch&rgéd. The Defendants are entitled to

costs which I £ix at $1,000 plus any disbursements.
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Solicitors:

For Plaintiff: B.M. Laird, Orewa.
For Defendants: Russell McVeagh McKenzie Bartleet &
Co., Auckland.
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IN_THE HWIGH COURT OF WEW ZiEALAND
AUCKLAND REGISTRY

A. No. §zl/84

BETWEEN LANCE YUILL BAILLIE
of Auckland, Cowmpany
Director
PLAINTIFF
A N D CBA FINANCE LIMITED 2

duly incorporated
company having its
registered office at
100 Symonds Street,
Auckland, 1, Financier

FIRST DEFENDANT
A N _D ALLAN ROBERT HAWKINS

of Auckland, Company
Director

SECOND DEFENDANT

A N D PETER REGINALD HOWELL
and JCHN CORDON
FORSYTHE both of
Auckland, Chartered
Accountants
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THIRD DEFENDANTS

JUDGMENT OF SINCLAIR, J
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