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IN THE HIGH COURT OF NmI ZEALA..'1,m 
ROTORUA REGISTRY 

I!earina: 

Judgment: 

Counsel: 

BETHEEN: 

'/1. 11 D: 

12 and 13 r~arch 1984 

/S~•arch 19 84 

A.13/83 

ROBERT CHARLES MARTIN 
of Edgect1r1be, Mill v·Torker 
a n d 
MAR:{ ANN !Al\RTIH of Edgecumh.e, 
his wife 

Plaintiffs 

THE NATIONAL INSURJIJ,Jr.E COMPA!'!:.' 
OF HB'\•1 ZETIL.1\lm LPUT:CD 
a-duly incor~orated company 
havino its rerrister.ed office 
at nunedin and carryincr on 
husiness as Insurers 

Def enc.ant 

-·--- - ·- - ·-·--- ·-·-·•·- - . - . - . ·- -·-·- ·- --- ·-·---·--·---·--- - - --·-·-·-

of the rrtirenrrt 0-': ' 1r "art.j n scnj_o:i:-. 

1-iac. "reviousl·_, had the ar1 vantarre of rented c1cco:11r0Gation 

orovicec1. hy his ennloyers, and with ii_r tiartin senior's 

i'TI.pending retire:"lent, re-housing was necessary. The purchase 

price of the property was $41,000.00 and this was ra:i.sed by 

~1r ana Mrs Martin senior providi~g the sum -of $25,000.00 -



arranged th.rough theCMetropc,litan Life 
' ' ' ,, :"" . ; 

for a period of 

The reason for purchas.ing the property 

in the name of the plaintiffs was the fact that Mr Martin 

senior was not ahle to obtain a suitable mortgage advance 

because of his age. 

There is evidence that the plaintiffs and 

Mr and Mrs Martin senior began tidying up the garden 

which apparently had heen rather neglected. On the 

9th September 1982 the nlc1.intif:!:s and ~~r and i~rs .Mart:i.n 

senior worked at the nronerty durinrr the day. Thev were 

using a chain-sc1.~·1 and for that nurpose had both petrol and 

oil with then. The evidence is that all four left the 

property sorne~·rhere between 2: 30 anc'l 3: 00 p .m. Somewhere 

heb1een 5:00 anc1 r:;:00 n.r.. the plaintiff, }tr Robert r~artin_. 

,·!as seen at the nropertv hy t'·10 ,.,i tnesses, one of when sryoke 

to rir. 

at the t.i!".e Has •rnr}-incr on the ni.ght-shift •.•1hich ef.£ectively 

means starting at 12 rnidni0ht and working through until 

8:00 a.m. the following morning. At anproximately 3'.45 a.n. 

the following Morning the next--door neia.hhour, Mrs Anne Benge, 

was woken by what she described as II ari explosion'' next door. 

There was apparently a second explosion. She looked out 

of her window and saw·the.houi:;e next door to her, that purchased 

by the sought assistance, 

~i:ict..~ that-the=Fii~e~-·--··• 
',,,!/;;;'" ' 



the fire c~ll at 

Brigade attended the fire and managed to 

saving the house although it was very 

extensively damaged. 

There was also evidence that the back door 

of the house had been forced at some time. It was normally 

secured1 not by a lock hut by a comparatively small bolt. 

T·:rhen the Fire Bri('Taae attended, the hack door was not 

secure and suhseauent investigation established that the 

hasp holding the holt had been forced out of position. 

It c1.ppears that sufficient force was used to hreak the 

heads of the scre':lS which held the hasn, but surpd.singly 

there were no r..arks on the floor itself to indicate the use 

of an instrur..ent or how the :!:orce had heen anpliec'l. 

Followi!)CJ the r.mrchase, r--•r Rohert ~•artin 

had arran('Tef i!)surance cover over the house with a Mr ~eter 

G:i_},hs _. ,-,110 ,-,2.s the 2rent :!"or t!"le de"en<'l.ant. the ~:v.t:lonal 

:i.ns;)ect it hut c1 :i.scussec1 the J.:i.nd o" nolicv wl,ich he 

reaarded as suita½le with the nlaintiffs and, on his 

reco!'U'1endation, a reinstatement policy for $4S,n00.00 was 

taken out hy the 012.intiffs ••1i th t:he defendant. Investigations 

following the fire established that there were suspicious 

circumstances, and there is no doubt on the evidence that 

the fire was deliberately lit _and that subs_tantial quantities 

of a flammable liquid had 

before the fire occurred. 
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circumstances, the defendant declined liability 

the policy and put forward the positive_ defence in 

proceedings that the plaintiff, Robert Charles Martin, 

had fraudulently set fire to the house himself. 

I should say here that other defences were 

originally raised and a number of issues in contention. I am 

grateful to counsel for narrowing the issues and indeed for 

the succinct ana. careful way in which the evidence was put 

forward and the case conducted. This substantially 

shortened the hearing. Effectively, I am as}ced to decide 

whether the defendant is enti tlec. to succeec'l on the positive 

defence that the plaintiff, Rol,ert Charles r~artin, in fact 

deliberately and fraudulently set fire to the house. In 

the circmnstances. the cefendant accer,ted the onus of nroof 

and conducted the affirmative case. 

~he first 0uestion is the stan<lar~ of nronf 

as tn the len2l nosition cont2i~e<l in the <lecisinn n~ the 

rourt of i'DPeaJ. in rnrJ.and in l'nrnal v :~en1Jer0er :r':r.o(lucts 

L:i.r1iterl /f957/ 1 np, 247 vas anr,licahle. This has heen 

followed inn nur-,ber of cases suhsecuently, includincr 

Hew Zealand decisions of which the rnost recent to which I was 

referred wa.s that of the Chief Justice in Encrel v South 

British Insurance Company Limited (unreported - 22nd April 

1983, A.197/82 Wellington-Registry). The general effect 

of those decisions is to establish that in ·a civil action 
. . ,.- i 

---- •· -~--1:nvol vb1g··fraud·.,the standard•·-o:f:""proof : .. is':-'proof" on·•the--ba-l'ance··~·,-1,, 
. .., • . • ' \' • • le 

.. of probabilities, rather than that•. i~qu~red in criminal matters, 1 
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the degree of probability must be 

occasion and proportionate to the subject matter, 

so that when serious allegations of a criminal nature are 

made, although the necision in the end is on the balance of 

probabilities, great weight is to be given to the presumption 

of innocence and the counterweight necessary to tip the 

scales in favour of the plaintiff must be correspondingly 

heavy - see: Midcleditch & Sons v I!inc.s (1963) NZLR 570. 

Mr Olphert referred to what he described as 

the "arson triangle'' - the necessitv to establish, ::irstly, 

that a fire had been deliherately lit· secon~ly, that 

there was an onnortunitv to set or have that :Fire set; 

and thirc'l ly, that there was r::oti ve. 

As far as the first is concerned, there can 

in this case be no couht. '!.'he evidence HRS overwhelnin0 

anc'l not c-Usnutec" that lar(:"e niantit:i es of £lar~ahle liruic1 

for the nlaintif~, 'l:r Po]"ert Martin, to have set the :Fire. 

The evidence of 1'r Shanahan! an expert cc1.lleo. by the cefenc.cmt, 

established that in all proha~ility the fire must have heen 

lit within a conparatively short time of the flar'.'.mable liguid 

or material heing spread around. This, effectively, means 

that it must have been lit some time after midnight. It has 

not been disputed taht Mr Martin was on duty at Kawerau 



say, fi~~t'~Jr'that> there 1s no 

suggests that Mr Martin did leave his employment or was in 

the vicinity of the house at the relevant time. Mr Olphert 

accepted that any connection of the plaintiff, Mr Martin, 

with opportunity or with the actual setting of the fire was 

wholly circumstantial. But I do not find there is any 

evidence from which I arri justified in drawing any conclusion 

which, directly or indirectly, connects Mr Martin with the 

setting or lighting of the £ire. Mr Olphert drew attention 

to the fact that when interviewed by the Insurance Assessor, 

Mr Campbell, the nlaintiff Mr !'.obert Martin !:lade no reference 

to having returnecl to the nroperty in the early evening of 

the 9th Sentem.½er. Indeed, he stated positively that he 

had not returnea. after leaving with his narents. The evidence 

clearly estahlishes that ~1r P.ohert M.artin was nresent on the 

nronerty ~etween 5:00 and 6:0n n.m. on the 9th Septemher, 

nresrnce re~lects unon the cre~ihilitv o# the nlaintif~. 

)·Tr ''artin. ''r "art in, in evidence, acceptec1 that j_-" the 

other witnesses said he was at the nroperty at the tine 

indicated he ,,,ould have been, but that he has no recollection 

of having so returned. Mr Joyce placed some reliance on 

evidence that persons who were engaged on shift work were 

frequently disorientated,' and suggested that this could 

explain Mr Martin's lack_of :m:em9ry~ Whet~er this is so or 
',\/; ,:,, 

not, the evidence establishes 

fire was 



all to suggest 

c6hn~ction with the fire, and in the circumstances I do 

not think I am entitled to reach any conclusions relating 

to the fire itself,.based on Mr Martin's failure to recall 

the visit. 

Mr Joyce made a number of submissions as to time. 

F.vidence was given that the house at T:dcrecu_r:1be is 21 kilometers 

fron the nill at I~a•,,erau. One witness said it was possihle 

to drive that distance in a auarter of an hour. l, seconn 

said that he normally took half an hour over the journey. 

There°'ras evidence that it ,-,oulc'I tnke something in the 

vicinity of seven ninutes to "Move fr0m t}'E> car···narJ; nt !:awerau 

7\sst,n:Ln'] 

that ~r Martin left the Dill, set and ignited the fire, nnd 

returned, it is extremely unlikely that he could have c'l.one so 

in less than an overall neriod of one hour. There is evidence 

of a telenhonn call nac1.n to the mill to i.n::orr:i !1:i.:1. of the fire.-

rnafe at arnroxinatelv 4·15 a.~., and thern is curt½er evi~ence 

bet~een 4:nn a.~. and 4:30 2.r. ~llowinn for some inaccurc1cy, 

the times invoJ.vec •.-mule sum-rest that it ~·muld 1-i.ave been 

?. verv difficult thina for I1r r~artin to have set and lit 

the fire and returned within the 1initations imposed by 

distance and the telephone calls. It is true that evidence 

was given he was on his own at various times during the shift. 

Mr David Nalker, a foreman from the mill, ,:1as of the view that 

-~====.,,_ ___ J;J:!§~~bsence .. of.-Mr.ffMart,iP,~6:t;°,Q!Il~ir"'~'~~i1 \-l01dlfL.~2QD, l,1~ye,h-f~n. ff. , . *~,--·. 
, ';o :,u'f"!1;<j'.~\,;J\hL',~~,\,' , t" 

Mr Gebert saw Mr Mar:t.in;not long after midnight ; noticed. 
l 



indicated .in his evidence .1:hat Mr M~rt:.in J:iad.''.informed • him 

leave the Tasman site for any 

length of time without his absence being noticed. Mr Jeffery 

stated that that statement had been confirmed. He was not 

contradicted in any way regarding this, nor was any other 

witness called to give or produce contrary evidence. 

All these were defence witnesses. 

The onus of proof is on the defendant. It 

must prove Mr Martin had an opportunity to set and light 

the fire. On the halancA of ,nrohahilities I consider 

the evic:1.ence fails to estar,lish that there w2.s the necessary 

or:,portunity. and this conclusion is strenc-rthenec. when 

ree;arc. is had to the nresunption of innocence. 

':'here :i_s also the cuestion of motive. 

(T2_ine(1 h::' havinr_, 2. new house £or 2n o2-d onr.. '.:'here •.-1as no 

evidence of an,_' :"'inanci2.l eT'.',barr21ssrcent. anc. the only nositive 

evidence v,as to the effect that r1r r~artin was concernec1 to 

see that his parents were housed and that they were lookinrr 

forward to moving into the first home they had owned. There 

is no doubt that the whole family was involved in the develop­

ment of the garden. Mr Martin stated on oath that the family 

was satisfied with there is 

of 



I cannot find that the defendant has 

succeeded in discharging the onus upon it to establish 

the affirmative def_ence it rmts forward, having regard 

to the way in which the standard of proof: reauired has 

heen established hy the authorities to which reference 

has J.,een made. I can understand the concern of the 

defendant. The evidence establishes this as one of the 

clearest cases of arson that could be conceived, however 

the somewhat indire,ct hr-me£i t the plainti +'fs recci ve is 

not enough to establish that the plaintiff, Robert nartin, 

was resnonsible. 

I therefore £inf that the ae£enaant has 

failef to estahlish the a~firrnative defence of fraud. 

I c11: inforrnec'l that i.t is li}:eJ_,, that on 

such a ~inding the narties will he ~1le to resolve remaining 

matters in issue the!7selves. 

Leave is reserved for either party to bring 

the proceedings before the Court if it proves impossible 

to resolve the remaining matters in.dispute, and in- particular 

I am prepared to receive ;lli,~t~{fgJS,on the question of costs. 



Solicitors: 

Bush & Faux, Hhakatane, for plaintiffs 

Dennett Olphert Sandford & Dowthwaite, Rotorua, for defendant 


