vl ' . N>y e

IN THE HIGH COURT OF NEW ZEALAND
ROTORUA REGISTRY

A.13/83 ‘

20k .
) BETWEEN: ROBERT CHARLES MARTIN
of Edgecumbe, Mill Worker
and
MARY ANN MARTIN of Edgecumbe,
his wife

Plaintiffs

AT D THE NATIOMAL INSURANCE COMDANY
O MEVW ZEALAND I“‘I'T'TU
a duly incorrorated company
having its reacistered office
at Nunedin and carrving on
husiness as Insurers

Defendant
earlnc- 12 and 13 March 1964

Judgment: (5 March 1984

CQPEE?l o " Jovece and T Willis for nlaintdiff
J I" Olrhert for defendant /&iﬂ”é; ﬁﬁﬁﬁ

JUNGHMENT OF GALLEN, J.
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Tn Aucust 1982 the nlainti®fs nurchased

a house pronertv in Collere Toad, Tdaecurhe. The nurmOse
nf the murchase has anme sicnificance., 'y artin's elcderlvw
narents were lookin~ Tor a house rronertv in consecueonce

of the retirermert nf *r 'artin senior. "'e and his wi‘e

1

had nreviocuslv had the advantacde of rented accommodation
provided hv his emrlovers, and with Mr Martin senior's
impending retirement, re-housing was necessarv. The purchase

price of the property was $41,000.00 and this was raised by

Mr and Mrs Martin senior providing the sum.of $25,000.00 -

effectively their life savings; $6000.00 being contributed



interest~rate. The reason for purcha51ng the property

‘in the name of the plaintiffs was the 1"act that Mr Martin

senior was not able to obtain a suitable mortgage advance

because of his age.

There is evidence that the plaintiffs and
Mr and Mrs Martin senior began tidyving up the garden
which apparently had heen rather neglected. On the
9th September 1982 the nlaintiffs and Mr and Mrs Martin

senior worked at the rrorertv during the day. Thev were

using a chain-saw and for that nurpose had both petrol and
oil with themn. The evidence is that all four left the
nproperty somewvhere hetween 2:30‘and 3:00 p.m. Somewhere
hetween 5:00 and 6:00 n.m, the plaintiff, Mr Roberf Martin,
vas seen at the nropertv bv two witnesses, one of whom snoke

to him, ™e nlaintiff, Mr Rohert Martin, is emnloved hv

at the time was workino on the nicht-shift which effectively
neans starting at 12 midnicht and working through until

8:00 a.m. the following morning. At approximately 3:45 a.n.
the following morning the next—-door neighhour, Mrs Anne Bendge,
was woken by what she described as “aﬁ explosion™ next door.
There was apparently a second explosmon. She looked out

of her window and saw - the hcuse next door to her, that purchased

thenysought assistance,

by the Martlns, in flames'
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~Br1gadeelogged the flre call at 3 50 a.m,
Volunteer Flre Brigade attended the fire and managed toxw,

put it out, saving the house although it was vVery

ekfensively damaged.

There was also evidence that the back door
of the house had been forced at some time. Tt was normally
secured, not by a lock hut by a comnaratlvely sﬁeiimgelt
Vhen the Fire Bricade attended, the hack door was not
secure and subsecuent investigation estahlished that the
hasr holding the holt had heen forced out of position.
It abpears that sufficient force was used to hreak the

heads of the screws which held the hasn, hut surprisingly

there were no rarks on the Adoor itself to indicate the use

of an instrument or how the force had heen anrlied.

Following the purchase, Mr Robert Martin
had arranced insurance cover over the house with a Mr Peter
Gibkhs, wvho was the acent For the defendant. the Tational
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involvernent in the »urchase of the nrormertv. Te &id rot

-

insnect it hut discussed the kind of nolicv which he

recarded as suitahle with the nlaintiffs and, on his
recommendation, a reinstatement policy for $45,n00.00 was

taken out hv the plaintiffs with the defendant. Investications
following the fire esta 1ished that there were suspicious
circumstances, and there is nO‘doubt on the evidence that

the fire was dellberately 11t and that substantial gquantities

~of a flammable liquid had been spread,throughout the house

before the fire occurred




Ih;éhoSé circumstances, the defendant declined liability

~under the policy and put forward the positin defence ih

these proceedings that the plaintiff, Robert Charles Martiﬁ,

had fraudulently set fire to the house himself.

I should sav here that other defences were
originallv raised and a number of issues in contention. I am
grateful to counsel for narrowing the issues and indeed for
the succinct and careful way in which the evidence was put
forward and the case conducted. This substantially
shortened the hearing. Effectively, I am asked to decide
whether the defendant is entitled to succeed on the positive
defence that the plaintiff, Rohert Charles Martin, in fact
deliberatelv and fraudulentlyv set fire to the house. In
the circumstances. the defendant accented the onus of nroof

and conducted the affirmative case.

The first cuestion is the standard of rroof

which is amrmronriate, Tkt anuneel acreed that the statermant

as to the lecal nosition contaired in the decision of the

Ctourt of rnopeal in Tnoland in Pornal v U

hercer Troducts

Limited /1957/ 1 NR 247 was applicahle. This has heen
followed in a number of cases subsecuently, including
New Zealand decisions of which the most recent to which I was

referred was that of the Chief Jﬁstice in Enael v South

British Insurance Companv Limited (unreported - 22nd April

1983, A.197/82 Wellington Registry). - The general effect

of those decisions is to establish that in a civil action

involving~-fraud-the-standard-o p;oofwonwthewbﬁiéncew

of probabilities, rather than that required in criminal matters,



but that th udegree of probablllty must be commensurate

w1th the occasion and proportlonate to the subject matter,‘

so that when serious allegations of a crimlnal nature;are.

made, although the decision in the end is on the balance of
probabilities, great weight is to be given to the presumption
of innocence and the counterweight necessarv to tip the

scales in favour of the plaintiff must he correspondingly

heavy - see: Middleditch & Sons v Iinds (1963) NZLR 570.

Mr Olvhert referred to what he described as
the "arson trianale” - the necessitv to establish, firstly,
that a fire had heen deliheratelv lit- secondly, that
there was an ornortunitv to =ct or have that fire set;

and thirdlv, that there was motive.

As far as the first is concerned, there can
in this case be no doubt. The evidence was overwhelming
and not disnuted that larce cuantities of flarmabhle licuid

-

vere snreacd arourd, and a fire delibheratelv lit.

Mr Clnhert savs that there was ommortunitv
for the plaintiff, *r Pohert Martin, to have set the fire.
The evidence of Mr fhanahan, an expert called by the defendant,
established that in all prohahility the fire must have heen
1it within a comparatively short time of the flammable liguid
or material being spread around. This, effectively, means

that it must have been 1it some time after midnicht. It has

not been disputed taht Mr Martln was on duty at Kawerau

,erm midnight. But Mr Olpher «it{would‘have been.,




suggests that Mr Martin did leave his employment‘or was.in

hat there is no evidehée“atxail which

the vicinity of the house at the relevant time. Mr Olphert
accepted that anv connection of the plaintiff, Mr Martin,
with opportunitv or with the actual setting of the fire was
wholly circumstantial. But I do not find there is any
evidence from which I am justified in drawing any conclusion
vhich, directly or indirectly, connects Mr Martin with the
setting or lighting of the fire. Mr Olphert drew attention
to the fact that when interviewed bv the Insurance Assessor,
Mr Campbell, the nlaintiff Mr PRobert Martin made no reference
to having returned to the nromertv in the early evening of

the 9th Sentember. Indeed, he stated nositively that he

had not returned after leaving with his parents. The evidence

clearly establishes that Mr Pobert Martin was present on the

pronerty retween 5:00 and 6:00 p.m, on the 9th Septembher,
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nresence reflects uron the crecdihilitv of the nlaintiff,

Mr Martin. My Martin, in evidence, accepted that i€ the
other witnesses said he was at the nropertv at the time
indicated@ he would have been,_but that he has no recollection
of having so returned. Mr Joyce placed some reliance on
evidence that persons who;were éngaged on shift work were
frequently disorientated,iéhdAsuggested that this could

explain Mr Martin's;léck7bf‘mémory ' 'Whether this is so or

not, the evidence establ léast likely that the

o

fire was not se




o evidence at all to suggest that thls v151t'had any

ectlon wlth the flre, and in the c1rcumstances I do

ct think I am entltled to reach any conclu51ons relatlng

to the fire 1tself,‘based on Mr Martin's failure to recall

the visit.

Mr Joyce made a number of submissions as to time.
Fvidence was given that the house at TNdgecumbe is 21 kilometers
from the mill at Kawerau. Cne witness said it was possible

to drive that distance in a auarter of an hour. I second

said that he normallv took half an hour over the journey.

Therevras evidence that it would take something in the

vicinity of seven minutes to move from the car-mark at Tawverau
to the actual nlace of Mr Martin's emmloment. Assuring

that Mr Martin left the mill, set and ignited the fire, and
returned, it is extremely unlikely that he could have done so
in less than an overall neriod of one hour. There is evidence
0of a telenhone call made to the mill to inforrm him of the fire.
made at arnroxiratelv 4-15 a.r., and there is “urther evidence
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that r Yartin vos —ound ithout deliar

o3
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Yy TTallker's sop in renlv to the oriciral call, sore tire
hetween 4:7%0 a.m., and 4:30 a.m. 21llowine for some inaccuracy,
the times involved would suaagest that it would have heen

a verv difficult thing for Mr Martin to have set and lit

the fire and returned within the limitations imposed hvy
distance and the telephone calls. Tt is true that evidence
was given he was on his own at varlous times during the shift.

Mr David Walker, a foreman from the mlll, was of the view that

the absence of Mr Martin ;peng%&;’would soon_have heen

‘noticed. Mr Gebert saw Mr Martin not long after midnight
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;that he would be unable to leave the Tasman site for any

length of time without his absence being noticed. Mr Jeffery
stated that that statement had been confirmed. He was not
contradicted in any way regarding this, nor was any other
witness called to give or prodﬁcevcontrary evidence.

All these were defence witnesses.

The onus of proof is on the defendant. It
must prove Mr ﬁartin had an opﬁortunity to set and light
the fire. On the bhalance ofrnrobahilities I consider
the evidence fails to estabhlish that there was the necessarv
orportunity. and this conclusion is strenathened when

recard is had to the presumption of innocence.

There is also the cuestion of motive.
Mr Olvhert sucrested that there was some advantace to he
adained by having a new house for an old one. There was no
evidence of anv financial embarrassment. and the onlv »ositive
evidence was to the effect that My Martin was concerned to

see that his parents were housed and that thev were lockina

forward to moving into the first home they had owned. There
is no doubt that the whole family was involved in the develop-

ment of the garden. M:,MartinfstatedAon oath that the family

was satisfied with thekC‘ d héjhouse, and there is

N

~nothing to suggest that it ay inadequate of




I cannot find that the defendaﬁt has
succeeded in discharging the onus upon it to establish
the affirmative defence it puts forward, having regard
to the way in which’the standard of proof recuired has
heen established by the authorities to which reference
has heen made. I can understana the concern of the
defendant. The evidence establishes this as one of the
clearest cases of érson that could be conceived, however

fs receive 1is

the somewhat indirect benefit the plaintif
not enough to estahlish that the plaintiff, Robert Martin,

was resnonsible.

T therefore find that the defendant has .

failed to estahlish the a“firmative defence of fraud.

T amn informed that it
such a finding the rarties will bhe ahle to resolve remaining

matters in issue themselves.

Leave is reserved for either party to bring
the vroceedings before the Court if it proves impossible
to resolve the remaining matters in“diépute, and in particular

I am prepared to recéive ubmissions nfthe question of costs.




Solicitors:

Bush & Faux, Whakatane, for plainfiffs

Dennett Olphert Sandford & Dowthwaite, Rotorua, for defendant




