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This was an action heard in Lthe Districs Coury at
denderson in October, 1982 and concernsd +he sale oif a
Valiant motor vehicle by the Regpondent o the Apseldiant;
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he price was $2,900. BAs a result of some 3ubaorue
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anguiries made the Appellant stopnal paymaent of his chegue
wirich he had given to the vendor of the vahicle for the

amount involved. Subscquently procsedings worse issusd in

=
resnect of the purchase price. Precisely on what basis

\ppellant was being sued is somewhat difficul: to pick

rr

up from th= statement of claim. In fact the pleadings on
poth sides lcave a great deal to be desired in view of the

issues which have rnow been raised in this Court. The state-

ment of claim merely allzges that the Respondent was the ownar

of the vehicle in gquestion which the Defendant had ezd
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to purchase for £2900. It goés on to state that a chague
was given in respect of the purchase price on which payment

had not bLeen made by the bank on which the cheque had bean

drawn and then there was a sinple claim for the amcunt
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involved, namely $2900. Whether that was strictly a
claim foxr brecach of contract or a claim on the chegue
I am not sure. It is incumbent upon varties to make sure
that the o»posing side is made well aware of what the

allcgations are. In any evenlt, Lhe case proceeded on th

(i

basis that $2900 was in issue bhetween the partins and
from the whole of what tool place it appears that the
cause of action must have been in contract and not on the
chegue. TE it had been on the qhoque then maybe the
difficulties which this Court is now faced with would

never nave arisen.

The statement of defence is reomarleble for whnat it
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does not say rather than for what 1t say

tc the four paragraphs in the statensnt of claim thie state-

3

ment of defenca alleges a further defence which is based
apparently on a represaentation that the Respondent had mal
that the vehicle in guestion had not boon involved in a
collision or collisions apart from a very minor nature.
It then goes con to allege that the vehicla had been
qpparently adly damaged in a collision and had becn
ordered off the roads by the Ministry of Transport. Then,
without mocre, paragraph 8 laconically says as follows:

~

$1250 is a fairx price for the vehicle cons
ite damagad state and has tondered such
Plaintiff and such sum has becn rejected.”

"That thz Defendant considers that the sum of
1 ¢! o

There 15 nc prayer in tha statement of defence as one
might expect if that paragra?h is tb ba regarded as a
claim in diminutior in value, nor is therc any countor-
claim of any description at all. As paragraph 3 appoars

at the moment, the allegation is marely a reflection of an



opinion which the Defendant then held and is not an
allegation in any shape or form that onc would expect
to find in normal pleadings if it was to be relied upon
as a pleading which would entitle the Appellant Lo some

relicefl.

When the matter came before tho District Court therc
was considerable eviderica given arnd at *he conclusion of
the.evidence counsal for the Appellant referred to S.6
of the Contractual Remedies Act 1979. The Respondent's
counsel referred to a memorandum which had been filad by
him on bhenalf of the Plaintiff which really did not rafz
to the pleadings at all or to the Contractuai Remedies Act,
but traverszd in a genaoral sort of way tha law rolating to
the sale of a chattel wierzs it had been advertised, drawing
the attention of the Court to the fact that it was contoended

that this was a sale by way of description.

The District Court Judge went on to consider the
matter really on the b#sis of the Contractual Romediés Act
which was that which had been referrad to by the Appellant's
counsel. It is noteworthy that at no time was there a
cancellation or purported cancellation of the contracih.

In fact 1t was adopted by the hppellant in that he had
repairs to the vehicle carried ocut and later sold it at a
car auction. The guestion of cancellation was not in issuc.
The real matter, sc far as the District Court was concornod
was whether the reoresentations which were allegaed to have

been made by the Rogpondent had induced the Apsellant o
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purchase the vehicle, In essgence the Court held that that

was not so and quite frankly there was ne necessity in tae
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circumstances for the bistrict Court Judge to go on and

cConsiocr S.7 of the 19279 statute.

In this Courv ~n _+tempt has Loon made Co 1ift the
allegations or the statemaeat: which are made in the statanoent
of defence to the level of a clain v diminution in valuz of
a breach of warranty. But the word warranty does nolt appoar

anywnere and there is the world of differoncse betwesn a

warranty and a representation.

Fh

Tne Sale of Goods Act 1903 itsolf gives a particular

meaning to the word "warranty® and it is an greement with

o

reference to goods which are the subject of a contract of
sale, but collateral %o the main purpose of such contract
the breach of which gives rise to a claim for danages oat
not to a right to reject the goods and treal thg contract asg
repudiated. Nowhere in the Sale of Goods Act is there a
definition of the word "representation” and that is the
word which is used in the statement of defence. low on
carth, in those circumstances, a rezprasentation can be
elevated to the level of a warrancy is beyond my ability
to comprechend. If it is intended by a party that he is
going to claim as against another for a breach of warranty
or to ssck a reduction in price as a consequence theresf,
it is incumbent upon that party to so allege that he is

relying upon a breach of warranty.

A representation and a warranty are not synonymous.
That is patently obvicus when one has a look ak the provisions
of the Sale of Goods Act and the Contractual Remedics Act.

In this particular case there is a further objection

to sustaining any appeal on behzl? of the Appellant.  This
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is o ooival o olaim whieh was preseritol Lo tho Distric

Court on a parvticuice “un,ig namely o on the bhansis of

T

1072 skatute, not the Sale OL "o 7a At Yhnra ara

anthoritics not only in this Couanbry, Lot odin Aol
in Ungland which state thatb WA G o case has beon
3 - L NP 3 F S, Y <y - S~ i S T - -4 Tory o o n
to a Court in its civil JUrisaictlon on ong Lasis

not compztent wiore tho pleadings do not covoer tho

for an appollate Court to deal with it on an antir

ey

different legal basis. That 1s procisely whnt Lh
is seckinyg here and this Court, in my viow, has no

to deal with the appeal on such a sl

LS.

Accordingly the appeal must bo dismissod with
g L A

wnich ¥ fix at the sim of 5200,
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