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This prosecution in relation to excess breath/alcchol

legislation comes before this Court by way of case stated.
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The substantive part of the case stated is as follows:

"IT WAS PROVED UPON TIE HEARING THAT:

1. TRAFFIC OrFICER COMWAY apprehended the Defendant
and after oktaining good cause to suspect re-
guired the Defendunt to supply a specimen of breath
for the purposes of a breath screening test. The
device was correctly assembled and handed to the
Defcn ant with 2 request that he fully inflate the
device as far as possible in one deep breath taking
1.0~ 20 seconds.

2. THE Enforcement Officer stated that the Defendant
"took three chort blows through the tube inflating
the bag only to the extent of one gquarter and then
handed back the device to the Officer stating that
he was not going to do any more. The Enforcement
Officer then stated that he deemed the test to be
a failure as the bag had not been fully inflated
although subsequently he did notice that even with
the quarter intlation the crystals in the tube



were stained green up to and beyond the yellow

line arxound the tube indicating a positive itast.

3. THE Enforcement Officer was cross-examined
extensively on the manner of carrying out the
breath screening test and Q%IulCdlall" whether
or nolt he reguired th endant after the first
attenpt pzo?uc:nq guarter inflation to have a
second attempt uvpon which the Defendant then fully
inflated the bag. Tﬁe Inforcement Officer denied
that this tock place. The Officer was also asked
if he was able to see what was going on having
regard to the fact that it was raining wvery heavily
and the Officer was Stgnmlnq cutside the Defendant's
vehicle by the driver's deoor. The Officer stated
that he was able to see what was going on and that
‘he would have noticed had the defendant made a
second attempt and had the kag been fully inflated.
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4. THD Defendant then gave evidence and said that on

T the first attemot he bhlew in to the device and
whilst still holding the device handed it back to
the officer who said to him that it was not in-
flated enough and that he shcould try again. The
Defendant then blew into the device a second time
with two blows znd handed it back tc the Officer
who Stat;d that it still was not enough and that
it was a failed test and that he was required to
accompany the Gificer. The Defendant stated that
he beliecved that he had fuvlly inflated the bag.

5. A witness who was a passenger sitting in the front
and to the left of the Defendant then gave evidence
and stated that he took a particular interest in
the procedure because he had never seen it carried
out before. The witness stated that the Defendant
proceeded to blow up the bag when told by the
Enforcement Officer that it was not sufficient and
that it should be inflated more as a recult of which
the Defendant took 2 to 3 breaths and fully inflated
the bag. The Officer then said that it was in-
sufficient and required the Defendant to accompany.
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6. THE issue was whether or not there were in fact two
road-side Lreathh screening tests oxr one. Although

I was not impressed by the evidence of the Defendant
when compared with that of the Enforcement Officer

I then had to consider the evidence of the paCSCnU_
seated beside the Defendant. Because this passengar
had had no previous encounters with breath screening
devices he was curious about the proceduVL. I felt

I could not really reject the passenger's evidence as
being untrue and as I could not make up my mind as tc
exactly what had happened I could not determine the
issue either way and therefore had to give the bene-
fit of the doubt that I had to the Defendant and
dismiss the information.



"THE QUESTION FOR Thy OPINION OF THIS HOMNOURABLE
COURT is whetner Or nOC my decision was erroneous
i :

in point of law ang in part

(a) Is there any resitriction in the Transport (8Breath
Tests) Notice 1972, clause 4, that the hnfo*ﬁ~~ 4
ment Officer when carrving out the breath screzening
test may not reqque the person being LpSu”Q to
blow thr01gh the device on more than one separat
occasion until the device is fully inflatad?

(D

(b) If the answer to the previous guestion.is in the
affirmative, and an Inforcement Officer may only
4ﬁ' require the person being tested tc blow on one
v, occasion into the device, what constitutes in terms
of the notice one complete breath screening fest?
(c) If the action taken hy the Defendant was tc make
two attempts at further inflating the bag, did
this constitute 2 second brzath screening tes
within the meaning of the notice?"
At first glance it would appear from the case stated that
a Canlicz of evidence existed as between the evidence given
by the enforcement officer and that given on behalf of the
Defe qant and tnat in consequence of that conflict, as it
could not be resolved the District Court Judge came to the
conclusion that a doubt existed in his mind and he dismissed
the information. However, it appears %that that doubt may
have been produced by a view which was adopted in the District
Court of the evidence and which may or may not have been in
accordance with established legal principles. Accordingly

I proceed to examine the situation as it appeers to this

Court.

If one accepts what is in paragraph 2 of the case stated

it will be seen that accoxrding to the enforcement cfficer

during the . course of a breath screening *est the bhag was in-
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flated only to the extent of one guarter, but that even then

the crystals in the tube were sitained green up ko and bevond
k 2
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the yellow line. During cross—examinatidn it appears -
that the enforcement officer denied that he reguired the
Defendant to blow further into the bag and that is where the
conflict arose as between the evidence tendered on bchalf of
the Informant and that tendered on behalf of the Defendant

in that the defence contended that after the initial attempt
at blowing up the bag it was handed back to the Defendant with
ﬁhe direction that he blow into the bag further. The enforce-
ment officer maintained that there having been a failure to

blow up the bag initially, he treated the test as a failure.

The starting off point i1s to consider the Transgport
(Breath Tests) Notice 12783 in so far as the breath screening

test is concerned. Clausc 4 of that notice, sub-paragraph

(d) reads as follows:

"The person being tested shall blecw through the mouth-
piece and the tube until the lbag is fully inflated.

As far as possible this should be done with one single
breath in 10 - 20 seconds.”

The identical provision wasvcénsidered in Simpson v.
Police (1971) W.Z.L.R. 393 and the Court of Appeal in that
case held that the first part of the requirement, namely
to blow through the ﬁouthpieae until the bag was fully.in—
flated, was mandatory, but that the second part rglating to
the requirement that the inflation of the bag should be done
in cne breath in 19 - 20 seconds was , because of the wording
of it, merely directory. The decision in Simpson's case wént
on to state that the reference to the operation being done
with cne sihgle breath in 19 - 290 secénds could be satisfied if
there had been substantial compliance with that requirement and

in the absence of evidence to show a reasonable possibility



that non-compliance might result in a miscarriage o
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Tnat decision was adoptad as the basis of decision

in Marris v. Ministry of Transport, .27/80 Dunedin Registry,

10th July,11986; In that particular case Somers, J. was con-
fronféﬁ with a situation where the suspect had been required
to undergo an evidential breath test or a blood test because of
his failure to undergo the breath screening test completely.
The failure referred to Ly the enforcement officer was that

the bag had not been fullv inflated between 10 and 20 seconds
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In adopting decision in Simpson's case Somers, J. stated

that a breath screening test is nonetheless a relevant test
even 1if it is not completed within the directed period provided
there is substantial compliliance. e went on to say that the
same reasoning indicated that it would not be a less relevant
testlif with like éafegqards,more than one breath was taken.

In fact that statement is obiter, but it highlights the sit-
uation that the requirement of the breath screening test is

that the bag should be u¢ly inflated. If more than one breath
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is reguired to carry out that operation that does not of itsel

render the test any less effective than if the whole operation

-

were carrieg out with the use of but one breath.

A situation similar to the present confronted the Court

in Argus v. Ministrv of Transport, M.19/81, Christchurch

Registfy, 25th August, 1931. 1In that case the suspect when
asked to blow into the breath screening device at first blew
five short puffs. e was then directedvto blow the bag up
and to finish it off with one breath, whereupon the suspect

then proffeved about ancther five small puffs which inflated

the bag abOut three guarters full. When he was asked to complet



inflating the bag he replied that he could not and the
enforcement officer did not persist. At that particular
time £t was hoted that the test appeared to be positive for
:%ﬁe crystals were stained to the extent necessary for that
result. Instead of treating this particular result as a
failure to complete the test, the enforcement officer treated
it as a positive test. In the course of his judgment Hardie

Boys, J. referred to Simpson v. The Police (supra) and Marrxis

v. Ministry of Transport and then had this to say:

"J agree with the Dist
officer was entitled t
completed znd having positive result. I
think that was a perfectl asonable ccnclusion for
the officer to adraw. I see no reason to suppose that
fuller inflation of the bag would cause the staining of
the crystals to diminish. I find it helpful to consider
what the position would have been had the traffic officer
decided that there had been a failure to undeérgo the
screening test, and based his reguirement to accompany
on that ground. The case would then have been very
similar to Marris v. Ministry of Transport (supra)
where Somers, J. neld that evidence indicating only tha
the bag was not fully inflated in one breath within the
period of 10 to 20 seconds, did not establish that the
Appellant had failed to give a breath test. I am not
prepared to hold in effect that a suspect can avoid the
further testing procedures by such a simple expedient
as not fully inflating the bag."

t Judge that the t

r r
eat the test as having been
a

For the purposeé of this case stated the abové ektract
from Hardie Boys, J's judgment seems to me to be verv appropii
for the circumstances as outlined in the instant case stated.
whether or not there had been a failure to inflate the bag
which would entitle the enforcement officer to procezed to th
next step is a gquestion of fact. Whether or not there had been

reasonable compliance with reguirements relating to the kreath
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screening test is also a question of fact and, of course, th
District Court has available to it the provisions of S.53E of

t+he statute. Whether)in any given case- a suspect partially

8
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intlartes the bag during the course of a breath screening
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test and is required to furthe nflate the bag, that
second inflation can be regarded as wmerely a continuation
of the original test or a second thL'Will depend upon the

circwnstances pertaining at the particular time. “he tine

which has elapsed betwezn the first attempt at blowin
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bag and the requirement to further inflate it may be of such
small moment as to be of no significznc2, whereas in another

case the time differential may be so great as to lead inevit-

<

‘ably to the conclusion that the second requirement to inflate

.

the bag must be regarded as a second test. Again, where the
bag is not fully inflated, and yet the crystals are stained
to the necessary extent, it may be possible

conclude, as was done in the Argus case, that the test was

positive. But on the other hand the Court may conclude, as
wag contended in this cass by the enforcement officer, that

there had been a failure to undergo the necessary tast.
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Accordingly 1 am of the view that the answer to question
(a) is ih the negative and *herpfora no an er.is reguired
to gquestion (b). So far es guestion (c) is concerned, the
answer to that guestion will depend upon the conclusion which
the District Court Judg' comes to on the evidence, nama ly

=

whether, if in fact there wac a second or subsequent attempt

ta

to inflate the bag, that that second or subsequent attempt
was merely a continuation of the requirement to fully inflate
the bag or whether, in the circumstances, it ought to ke

properly regarded as being in fact a requirement to undergo

a second breath screzning test, o

During the course of arguma2nt ccunsel for the Informant’
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suggested that 1t would be necessary for a second device to
be tendered to the suspect before it could be suggested that

he was required to undergo

193}

econd test. I am of the view
thrat that is not necessarily so, but that the facts of an

individual case would almost inevitably determine the issue.

The case is accordingly remitted back toc the District
Court at Auckland for it to act in accordance with this

judgment. There will be no order as to costs.
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