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JUDG]' ' IENT OF DAVISON C.J.

raw ror the .l::','t:.lri""lr=f::t":::::t
are f ive questions, the anssrer to question

to the answers to the other four.

f ive quest ions of

Although there

(a)  rea l ly  leads

THE FACTS

fn i ts 2nd Review of the Christchurch Distr ict
Planning scheme the appellant placed emphasis on revitarising
the central commercial distr ict. The scheme statement,
especia l ly  in  chapter  9,  re fers  to  the centra l  commerc ia l
Dis t r ic t  as the hub of  soc ia l  bus iness l i fe  in  chr is tchurch,
rt comments upon the large capital investment in the areai
the threat posed by the growth of suburban shopping areas
and the need to strengthen the centrar commercial Distr ict
as the main reta i l  and soc ia l  focus of  the region and the
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establishment of an anrenity l inkage between the Art Gallery

and Museum - Town Hall - Victoria Square - Cathed.ral Square

and the CasheL and High Street  Mal1s.

As some of the policies and proposals directed

towards revital ising the Central Conunercial Distr ictr the

statement refers under the heading of "Amenity Proposals"

to  the inc lus ion of  Lhe Cashel -High Street  Mal ls  ind icat ing

that  suct r ,  a long wi th  other  proposals  referred to ,  would

form part of the total city traff ic, pedestrian and amenity

p lan .

Chapter 14 of the Scheme Statement refers to the

Performance Elements and Standards to be adopted, and under

Nos.  16 and 17 deals  wi th  "Dayl ight  admiss ion to  roads"  and

"Sunl ight  ad.miss ion to  specia l  pedestr ian areas"  respect ive ly .No r7'"'"':';l,,iiiilir:",,^#:#;#+".'
unreasonable periods over special
areas of high pedestrian activity
such as Cathedral Square and the
proposed Cashel and High Street
rna l l s .  "

Elements 16 and 17 led to appropriate provisions being included

in the Code of Ordinances; Ordinance No 6 for Commercial Zone

5 which embraces the core of the Central Commercial Distr ict.

The zone statement notea:

" Buildings fronting special pedestrian

3ff ::. =;S' "L PE"i;:5?:i'#::lE r,,"" u
to comply with special recession planes

. the objective being to encrourage buildings
which wil l admit sunlight to those areas. "

ordinance G(2) (v i )  "Dayl ight  admission to roads" imposes
a 650 recession plane on buildings except tower blocks.
Ordinance 6 (2) (vii) "Sunlight ad.mission to special pedestrian

areas" provides in relation to the Cashel Street and High
Street l. lalls:

'  No building which has frontage to,
or is in the vicinity of the pro-
posed Cashel and High Street pedestrian
MaI Is ,  sha11 be constructed or  extended
so that it casts a shadqrr on ttre ground
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at 12 noon (Local t tean Time) on
22nd March and 22nd September,
beyond the l ines AB,  CD and EF,
as shorvn in appendix P. r l

The result of those Ordinances is that the Daylight Admission

Ordinance imposes a 650 recess ion p lane:  the Sunl ight

Admiss ion Ordinance imposes a 47o recess ion p lane.

The respondents both ovrn propert ies in the

Cashel  St reet -High Street  I r la l ls  (which I  shal l  hereaf ter

re fe r  t o  as  " the  ma l l s " ) .  The  f i r s t  responden ts  ( "R i l eys " )

own a property at the north-west corner of Cashel and

Col-ombo Streets .  There is  a  new bui ld inq on the s i te

which has been bui l t  to  three f loors but  has been designed

to be extended to s ix .  I t  cnould be erected to  that  he ight

i f  i t  were not  for  the rest r ic t ion imposed by the Sunl ight

Adniss j .on Ordinance No 6 (2)  (v i i )  .

The second respondent  (  "T & G")  owns a l l  the

land bounded by Hig i r  St reet ,  Colornbo Street  and CasheL Street

except for one property at the corner of Cashel, and High

Streets .  I t  in tends to  redevelop i ts  whole proper ty .

I t  has a l ready commenced by erect ing a bui ld ing two storeys

high f ront ing CasheI  St reet .  The sunl ight  ord inance wi11,

however ,  rest r ic t  la ter  bu i ld ing construct ion.

Both respondents objected to the appellant

against the Sunlight Ad.rnission Ordinance. Their objections

were disal lowed. They appealed to the Tribunal. The

Tribunal al lowed their appeals and directed that the ordinance

shal l  not 'apply  to  e i ther  of  the respondentsr  proper t ies.

The reasons for the Tribunalrs decision may

be best summarised by quoting several passages from the

decis ion i tse l f ,  bear ing in  mind the. r iva l  content ions of

the appellant and the respondents. The appellant contended

that the Sunlight, A&nission Restrict ion was imposed as

a normal. part of the building performance standarde of

i ts Distr ict Scheme and accepted that, imposed as i t  is

as a zoning control, the restr iet ion would not give r ise

to any entit lement to compensation in the way that i t  would

i f  i t  had been imposed by designat ion.
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Ihe respondents, on the other hand, contended
that the sunright Admission restr ict ion is being imposed
as part of a public amenity provided by a pubric work
the provision of the pedestrian malr that i t  would be
fair and reasonabre to the appellant that restr iet ion be
imposed by way of designation so that the respondents would
be able to seek compensation.

dec i s ion  a re  these :

The passages from the

" We f ind that the imposit ion of the
rest r ic t ion is  an in tegra l  par t  o f
the set t ing up of  the pedestr ian
mal ls .  I {e  agree wi th  Mr CLarkrs
sr:bmission that i t  is a component
of that work in the same way as the
prov is ion of  pav ing,  seat ing and
t rees .  t '

"  The quest ion is  whether  they should
be expected to endure that dinrinution

' ( in  va lue of  the i r  oroper t ies)  wi t t rout
compensation as part of the general
body of building controls which nay
affect some propert ies more severely
than othersr or whether the restr icl ions
should not be imposed except in such a
way that they are entit led to compensa-
t ion from the public authority responsible
for the irndertaking of the public work. "

'  We have concluded that we should
answer it by reference to whether ttre

truly seen as part of a prrbl ic work
which is undertaken by a pr:bl ic authority.

" We have concl-uded therefor" *.t the
sunlight admission control cannot

it ie more truly seen as part of the
pedestrian malls which are a public
work which is being undertaken by the
respondent as a pubtic authority.
Its effect is to l imit and restr ict the
private property r ights of the appellants
beyond the extent to which they w6u1d be
l imi ted and rest r ic ted wi thout  that
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publ ic  h ,ork .  In  our  judgnrent  i t
would be inequi tab le and unreasonable
for the restr ict ion to be imposed for
the benefit  of that public work without
Ehe owners of those rights being
recompensed on behalf of the public
for  bear ing that  l imi ta t ion or
res t r i c t i on .  r l

THE QUESTIONS TN THE CASE

The f ive guest ions for  the opin ion of  th is
Cour t  are:

(a)  Was the Tr ibunal  r ight  in  law,  par t icu lar ly

at  page 7,  3rd paragraph,  to  draw a d is t inct ion

between restr ict ions for the benefit  of the
general purposes of the Distr ict Scheme and

rest r ic t ions for  the benef i t  o f  a  publ ic  work
which is furthering the general purposes

of  the Oist r ic t  Scheme?

(b )  I f  t he  answer  to  ques t i on  (a )  i s  r yes , ,  was

the Tribunal r ight in law to use this

d is t inct ion as the s tandard for  assess ing

the reasonableness of imposing the sunlight

admission restr ict ions as a zoning control

without entit lement to compensation, in

these par t icu lar  cases?

(c) l{as the Tribunal r ight in law in determining

. at page I of i ts decision that the sunlight

a&nission control cannot fair ly and reasonably

be seen as part of the general restr ict ions

on building 
.for 

the benefft of the general

purposes of the Distr ict Scheme?

(d) Was the Tribunal r ight in 1aw in determining

at page I of i ts decision that the srurl ight

admission control is part of the pedestrian

rnalI?

(e) If  the answer to any of the above questions

is  'Nor  then what  is  the consequence of  such
a f ind ing?



DECISION

Before answering those questions f propose
to deal with several general, matters rerating to the pffer
of the apperlant to impose sunlight admission restrictions.

Under the Town and Country Planning Act L977
the appe]-lant is empowered to impose such restrictions as
part  of  i ts  Distr ict  scheme. sect ion 36(r)  "contents
of Distr'": 

T::;"":::::::"":::i" =n",, ... make
provision for such matters referred to
in the Second Schedule to this Act as
are appropriate to the circumstances or
as are necessary to promote the purposes
and object ives of  d istr ict  p lanning
set out in sect ion 4 of  th is Act.  "

The second schedure "Matters to be deaLt with in District
Schemes" includes in c lause 7(gl  ,access to dayl ight  and
sunl ight  "  .

It was pursuant to ttrose provisions that the
appellant dealt with access to daylight and sunright in its
Scheme Statement and.imposed the controls for:nd in Ordinance
No 6  (2 )  (v i )  ana (v i i )  .

The construction of the malls was a pr:b1ic work.
That work was carried out by the appellant under the authority
of s 238 (c) of the Local Government Act L974 and in accordance
with the provisions of the public works Act 1991. There is,
howeverr Do povrer or authority in the public works Act
enabling the appellant to impose any restrietions on
adjoining properties ae part of a public workr so ttrat the
appellant in carrying out the public wgrk of constructing
the marl was not entitred under ttre public works Act as

Part of that work to impose any sunlight admission restrictions
on the respondentsr properties or any other propertieg.
The only porler the appellant has to impose sunlight adrnission
restrictions on properties adjoining a public work is to
be found in ttre Town and country planning Act, s 3G ( l)
second schedule. Ttrat eection gives porrrer to impose
provisions rerating to aecess to daylight and sunlight
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genera l l y  and  s  36 (8 )  g i ves  spec i f i c  power  i n  re la t i on  to
publ ic  works which are essent ia l  works.  such rest r ic t ions,
however ,  are inc luded in  i ts  Dis t r ic t  scheme as par t  o f  the
P lann ing  Scheme.  Sec t i on  36 ( I )  has  a l ready  been  re fe r red
to' 'u"'l 'o':i:::l 

;]. 'r".r"u. in its districr
scheme such provision as i t  thinks
necessary in  respect  o f  -

( c )  o the r  l and r  oE  any  wa te r ,  subso i l ,
or  a i r  space,  in  respect  o f  which
a rest r ic t ion is  necessary to  ensure
the safe or  e f f ic ient  funct ion inq
or operation of any public work
wh ich  i s  an  essen t i a l  wo rk  . . .  , !

f t  w i l l  be noted that  that  subsect ion refers
only  to  " rest r ic t ions"  which may be imposed.  The s,nt ight  A
rest r ic t ions are not  themserves a pubr ic  work or  par t  o f  a
publ ic  work.  They are contro ls  incorporated in  the Dis t r ic t
Pranning scheme as part of the planning process to enable
the public work - the pedestri-an malL - to function more
e f f i c i en t l y ,  i . e .  a t t rac t  t he  pub r i c  t o  a  g rea te r  use  o f
the mal l .  The author i ty  to  impose such rest r ic t ions comes
from the Town and country planning Act not from the pubtic

Works Act and I think i t  is hrrong to reqard them as part of
a public work. At best they are planning contrors acting
in suppor t  o f  a  publ ic  work.

In  the present  case i t  should be noted that
the sunright Admission controls are not l imited to the
malls. They arso apply to propert ies fronting on to and
in the vicinity of the northern side of cathed.ral sguare.
They are some distance to the north of the marls. rt
cannot be said therefore that they are restr ict ive of the
propert ies fronting onto or in the vicinity of the malls
alone and that they are irnposed specif ical ly as part of
that public work. The Tribunal appears to have overrooked
this aspect of the matter when it  said in page g of i ts
dec i s ion :

" We have concluded therefore that the
sunlight admission control cannot
fa i r ly  and reasonably  be seen as par t
of  the genera l  rest r ic t ions on bui ld ing
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for  the benef i t  o f  the genera l

ffl'::ff.?'.*i it"lf;:'3'liilii
seen as part of the pedestrian
malls which are a public work which
is being undertaken by the respondent
as a public authority. rr '

The Tribunal has apparently approached these

appeals on the basis that i t  was unreasonable for the

appellant to have imposed sunlight admission controls by

way of planning restraints which could not enabLe compensa-

t ion to be sought by the respondents and it  considered it

would have been more reasonahle for i t  to have imposed them

by a method entit l ing the respondents to claim compensation.

It did not deal at any length with how this

could be done except to f ind that the controls srere part

of the public work - the construction of the malls and

then suggest that possible techniques may be

(a) 
il::il:::,:':,:::."n'"' 

above'fhe

( b )

( c )

Acquiring some lesser estate or

interest  in that  a i r  space.

By imposing a restriction under

s 36(8) of the Town and Country

Planning Act by designation.

There is l i t t le doubt that the appellant was entit led to

impose srurl ight admission restr ict ions by way of zoning

restr ict ions. The method adopted was for the appellant

to decide: see I 36 (1) and (S) of the Town and Country

Planning Act. I t  chose planning zone controls.

The Tribunal has said thaf was unreasonable;

that the controls were part of a public work and that they

should have been applied by adopting one of the three

techniques above referred to. But the control of sunlight

admission is not part of a public work. The Tribunal cannot

make i t  a  par t  by just  say ing i t  is  unLess i t  a lso faL ls

within the definit ion of "pr:b1ic work" as contained in the

Pub1ic  Works Act  1981.
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"Prrbl ic work" which has the same meaning in
both the Public works Act 19Bl and the Town and country
Planning Act  L977,  does not  inc lude rest r ic t ions on adjacent
propert ies. A "public work" as defined in the Public l{orks
Act l98l is: 

Every work which the crown or any
local authority is authorised to
construct ,  under ta lce,  establ ish,
operater or maintain, and every
use of land which the Crown or
any local authority is authorised
to establ ish and cont inue,  by or
under this or any other Act; and
includes any thing required directly
or indirectly for any suctr work or
u s e .  t l

Restrictions on bulk and location requirements such as
imposed by ordinance 6 (2) (v i )  and (v i i )  af fect ing dayl ight
and sunlight admissions are not in terms of that definit ion -

( i )  a  work ;

nor (i i) any use of land by the Council authorised
by statute;

nor( i i i )  anything required direct ly or indirect ly
for such work or use.

There does not appear to be any power to acquire
air space or some resser interest in air Epace as being a
public work or part of it and there is no authority to
acquire such as simpry providing additional benefits for
a public work, i.e. the marrs. The rcaislature appeared
to recognise that, by enacting s 35(B) which permits a local
authority to impose "restrictions'.

Problems would appear to arlse also in attempting
to impose a restriction under s 36(g) by way of designation.
Although s 36(8) refers to restrictions oa air Bpace they
must be in relation to a pubric work which is an "essential
work' as defined in the public works Aet and there may well
be some dor:bt as to whether a pedestrian marl falls within
that definit ion in s 2. There are included in that definit ion
clause (f) "Any road, motonray, access wiy, service lane,
railway or aerodrome".
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The only works which may be consiclered as
inc lud ing a pedestr ian ma] l  are a road,  access w€ry,
service lane al l  of which are defined in s 315 of the
Local Government Act r974. By definit ion "access vrrays,,
and "service lanes" do not appear to include a pedestrian
mal l .  A compar ison of  the def in i t ion of  , road, ,  in  s  3r5
and reference to  "pedestr ian malr , '  in  s  336 may lead to  the
conclusion that a road or part of a road may be a pedestrian
marl. This may be so even though the work being carried
out is not the construction of a road as such but the con-
s t ruc t i on  o f  t he  ma l l .

I t  would seem, however ,  that  a  road is  inc luded
in the definit ion of "essential" work for the very good
reason that roads are necessary to enabre movement of the
pubric, but pedestrian maLrs are hardly necessary although
they may for various reasons be very desirable. However,
in  the v iew that  r  take of  th is  case,  i t  is  not  necessary
for me to decide that issue and it  is undesirable that r
attempt to do so unress r have the benefit of argument upon
the point .  Suf f ice i t  to  say that ,  in  my v iew,  the sunt ight
admission contrors are not a public work or part of a pubtic
work but are properly part of the zoning contrors imposed
for the purposes of the Distr ict scheme and that whether
the appellant can act in any of ttre three ways that the
Tribunal suggests is open to guestion.

f novr ans$rer the five questions of the
case :

QUESTION (a)

The Tribunal hras wrong in law in drawing the
dist inction between restr ict ions for the benefit  of t tre
general Purposes of the Distr ict Scheme and restr ict ions for
the benef i t  o f  the pubr ic  work.  r t  has,  r  th ink,  mis-
interpreted the Reviewed District sctrerne in reaching the
conclusion that i t  did. The public work was carried out
in furtherance of the general purposes of the Distr ict
scheme. The Distr ict scheme statement i tself refers to
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The only works which may be considered as
including a pedestr ian mal l  are a road, access w.y,
service lane - atl of which are defined in s 315 of the
Local Government Act L974. By definit ion ,,access ways,,
and "service Janes" do not appear to include a pedestrian
mall. A cornparison of the definit ion of "road,' in s 315
and reference to "pedestr ian mal l"  in s 336 may lead to the
concrusion that a road or part of a road may be a pedestrian
mall- This may be so even though the work being carried
out is not the construction of a road as such but the con-
s t ruc t ion  o f  the  mal l .

I t  would seem, however,  that  a road is included
in the definit ion of "essentialn work for the very good
reason that roads are necessary to enable movement of the
pubric' but pedestrian maLrs are hardly necessary although
they may for various reasons be very desirable. I lowever,
in the view that r take of this case, it is not necessaqz
for me to decide that issue and it is undesirable that r
attempt to do so unless r have ttre benefit of argument upon
the point .  suf f ice i t  to say that,  in my view, the sunr ight
admission controls are not a public work or part of a pubric
work but are properly part of the zoning controls imposed
for the purposes of the District scheme and that whether
the appellant can act in any of ttre three vrays that the
Tribunal suggests is open to guestion.

f novr answer the five questions of the
case 3

QUESTION (a)

The Tribunal was wrong in law in drawing the
distinction between restrictions for the benefit of ttre
general purPoses of the District Scheme and restrictions for
the benef i t  of  the p,br ic work.  r t  has,  r  th ink,  mis-
interpreted the Reviewed District schenre in reaching the
concl-usion that it did. The public work nas carried out
in furtherance of the general purposes of ttre District
scheme. The District sctreme statement itself refers to
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the estabrishment of amenities of which the marls are
one exanple.

G 221 " Amenities

The protection and enhancement ofthe amenities and the 
"i"".f 

g,r. i i t i""
of the Central. Commerciat-pistrict
r.r:s -an important planning objective
gf the L972 Scheme. Tt i ;  ctunci t ,s
L967 -planning document rCfri istctrurcfr
Development| set out tfr" pi"posaL foran ramenity l inkage, from. victoriaStreet through Cathedral Square toHigh and casl ier  st ieer;- ; ; 'back v iathe Avon River to Victori i-Squur.. ,,

(p 24) , '  Amenity proposals
PubIic amenit a1s i-nclude ttre

only

o

\ -q>rrcr-  anq rr l_gh Street Mal ls,  remodel l ing

:f^t::::f_ii. ggn"re, . and tr"" ptantins.rhe possibitity of intio;;;i";-ralJlii."
amenity features into t iew negent Streetwi l l  a lso be considered.  

"  
Reserve

contributions received from Developments
within the Central Conunerciar pisi i i ;- '
shal l  be used.where po""iur",  to i"" i" tin - the f inancing of  ; ; ; [ ; - " "  reserves.All  of these woiks form 

-part 
of thetota l  Ci ty  t ra f f ic ,  pedel t r ian and-ameni ty  p lan and in  ihe case of  Mal ls ,the only unresolved detai is are localmanagement detai ls of servicing ;d--architectural design

Development creq,,ffi"":i;ii.ffi:"Ho
certain development proposals, whettrerp,tbJic_ or privare su-crr is Uuiiad;----
setbacks, Iandscaping, shadow andoutlook protection_, 

"o*p,ri"ory 
shoppingfrontages, verandahs, L;;;  protection,

preservation of historic buildi; i l-;6
building design and appe"i.rr.". ,,

And the marrs are only one area affected by sunright Adnission
Regulations - Cathedral Square also!

The Trib'nar asked itserf the wrong question
when it said :

o
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should not  be imposed except  in
such a way that  they are ent i t led
to compensation from the public
authority responsible for the
undertaking of the public r{ork. "

The Tribunal should have directed its attention
to the reasonableness of the sunlight admission restr ict ions
imposed by the appellant as a zoning control and not to have
considered some other  suggested methods of  imposing rest r ic t ions
which the appellant did not see f i t  to adopt. whether or
not the respondents wil l  be entitred to compensation must
be decided on the basis of the statutory provisions as they
appry to persons affected by the zoning proposals. The
r.egislature has authorised sunlight admission restr ict ions
by way of  zoning contro ls .  r f  i t  considers that  such
controls justi fy compensation then that is a matter for

the ansvrer to Question (a) , the

must  be NO.

which statutory provision can be made. s.g Laing v waimiri
counry /_T97{ I NZLR 321.

The anshrer to euestion (a) must be NO.

QUESTTON (b)

In view of

ansvrer to this question

QUESTIoN (c)

In view of

to  th is  quest ion is  NO.

QUESrrorl ( i l )

the previous answers, the answer

The answer is NO.

The conseguences of the findings relating to
Questions (a) (d) above are that the Tribunal asked
itself the vrong questions. The Tribunal should now
reconsider ttre matter on the basis

(a) That the sunlight admission contrors are
for the general purposes of the scheme
relating to the central commerciar District.
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( b )

( c )

I 3

The controls are not part of a public

work the mal ls .

The sunl ight  admiss ion contro ls  should

be considered as planning controls

wi thout , re ference to  quest ions of

compensat ion.

Sol ic i tors  for

Sol ic i tors  for

Sol ic i tors  for

the appel lant :

the f irst
respondents:

the second
respondent :

Weston Ward & Lascel les


