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ORAL JUDGI'IENT OF HOLLAIiID. J.

The  appe l l an t  was  conv i c ted  i n  t he  D i s t r i c t  Cou r t  a t

Ch r i s t c t r u r ch  oD  a  cha rge  o f  d r i v i ng  a  Eo to r  veh i c l e  wh i l e  t he

p ropo r t i on  o f  a l coho l  i n  h i s  b l ood  exceedec l  t be  p resc r i bed  l i n i t .

The  i s sues  i nvo l ved  i n  t he  hea r i ng  be fo re  t he  D i s t r i c t  Cou r t  and  on

th i s  appea l  r equ i re  cons ide ra t i on  o f  t he  p rov i s i ons  o f  t he  Ev idence

Amend inen t  No .  2  Ac t  1980 .  I  an  i ndeb ted  t o  counse l  f o r  t he  he lp fu l

sub rn i ss ions  tha t  t hey  t rave  nac le  bo tb  o ra l l y  and  i n  u r  i t  i ng  wh icb

have  asE i s t . ed  me  i n  r eso l v i ng  wha t  appea red  t o  be  a  d i f f i cu l t

p rob l  em.

The  s i t ua t i on  was  c rea ted  because  o f  t he  un fo r t uDa te

dea th  o f  a  t r a f f i c  o f f i ce r  a f t e r  t he  de tec t i on  o f  t he  appe l l an t  i n

c i r cums tances  f r on  wh ieh  he  p r , esunab l y  i n f e r red  t ba t  t he  appe l l an t

had  been  d r i v i ng  a  veh i c l e  w i t h  aD  exce66  p ropo r t i oD  o f  a l coho l  i a

h i s  b l ooc t  and  t he  hea r i ng  o f  t he  i n fo rna t i on  l a i d .  The  p rosecu t i on
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we re  ab le  t o  r e l y  on  t he  ev idence  o f  a  t r a f f i c  o f f i ce r  sho

acconpan ied  t he  deceasec l  t r a f f i c  o f f i ce r  t o  t he  6eene  o f  aD

acc iden t .  bu t  t ha t  t r a f f i c  o f f i ce r  d i d  no t  i n t e r v i ew  the  apPe l l an t '

no r  d i d  he  h i nse l f  t ake  any  Pa r t  i n  t he  adn in i s t r a t i on  o f  t es t s  i n

re l a t i on  t o  a : "  p roo f  o f  t he  exeeEs  a l coho l  i n  t be  b l ood '

t he  p rosecu t i on  p roduced  a  nunbe r  o f  doeumen ts .  The

f i r s t  r r as  L rha t  i s  desc r i bed  as  an  Ac t i v i t y  Repo r t  o f  t he  deceased

t ra f f i c  o f f i ce r  f o r  t he  n i gb t  i n  ques t i on .  As  a  resu l t  o f

t r ans la t i on  o f  t he  va r i ous  code  t e rms  used  i n  t ha t  documen t  i t  vas

appa ren t  t ha t  t he  deceased  o f f i ce r  had  reco rded  t ha t  he  was  ca l l ed

to  an  acc iden t  i n  t he  Hea thco te  Coun ty  s i t ua te i l  a t  t he  co rne r  o f

co lonbo .  ceD tau rus  and  cashne re  Roads .  t ha t  a  pos i t i ve  b rea tb

a l coho l  sc reen ing  t eE t  was  conduc tec l  anc l  t ha t  he  had  adm in i s te red  a

reques t  t o  a  pe r6oD  to  acconPany  h i n  t o  a  p l ace  f o r  f u r t he r  t es t s '

The  reco rd  t hen  i nd i ca tes  t ha t  aPParen t l y  be  wen t  t o  t he

Chr i 6 t chu rcb  pub l i c  Hosp i t a l  r , r he re  a  b l ood  a l cobo l ' r eques t  Has  nade

to  a  med i ca t  o f f i ce r .  The  aPpe l l an t  i s  no t  naned  i n  t ba t  docunen t

anc l  no th i ng  i s  i n  t ba t  docunen t  l ead ing  t o  h i s  i c l en t i t y '

The  second  and  more  i npo r tan t  docunen t  p roduced  aE

Exh ib i t  3  i s  t he  b rea th  t es t  r ePo r t  p repa rec l  by  t he  deceased  t r a f f i c

o f f i ce r .  I t  con ta i ns  pa r t i cu l a r s  desc r i b i ng  t he  appe l l an t .  t ha t  a

pos i t i ve  b rea th  sc reen ing  t es t  uas  t aken  a t  g  ' 42 .  t ha t  be  nas  asked

to  acconPaDy  t he  t r a f f i c  o f f i ce r .  t ha t  a  b l ooc l  sanp le  Uas  reques ted

anc l  t hen  t he re  i s  a  Da r ra t i ve  desc r i bec l  as  t he  o f f i ee r ' 8  no tes  and

6u t rmary .  I t  i s  i npo r t an t  t o  6e t  ou t  t ha t  na r ra t i ve  i n  f u l l  anc l  i t

i s  as  f o l l o r s : -

f ,A t  app rox ina te l t /  9 .31  Pn  on  t f ednes i l ay  L9 /5182  the

De fendan ; - ; ; ; - i ' n "  a r i v l r  o f  a  Vanguard  Van  t rave l l i ng

l n  a  sou tb  d i r ec t i on  a l ong  co lombo  s t  and  when

tu rn i ng  r i gh t  a t  t be  con t i o l l ec l  i n t e rBec t i on  s i t h
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Dye rs  Pass  Rd /cen tau rus  Rd /cash rne re  Rd  t o  head  wes ton  cashmere  Rd  he  eo r r i ded  w i t h  a  M i . " g "  ca r  wh i chwa6  t r ave l r i ng  i n  a  no r t h  d i r ec t i on  on  oy " . "  pass  Rdon  a  t r ue  cou rse .  be ing  on  t be  de fendan ts  oppos i t ed i r ec t i on .
Po in t  o f  impac t  uas  Do t  es tab r i shed  by  e i t he r  d r i ve rdy "  t o  i n j u r i es  bu t  by  t he  pos i t i on  o i  t he  veh i c l esa f t e r  t he  acc iden t .  a i  t hey  had  no t  been  noved  andshows  t ha t  t he  De fendan t  n l a  t r ave l l ed
app rox ima te l y  n t r s  i n t o  t he  i n te r sec t i on  and  ua6ex tens i ve ry  damaged  t o  t he  f r on t  wh i l e  t he  o the rveh i c l e  had  t r ave l l ed  app rox in " t " i i - - -  n t r s  i n t o  t hein te r sec r i on  and  Bas  

" * i " n . i ve i i - J imagea  t o  t hef ront .  No ry re  burns v is ib te .  
' v is iu i i i t y

ood .  Road  cond i t i ons  good .
Co lombo  S t  t o  t u rD  r i gh t .

I  had  p l en t y  o f  t i ne  t o
ow  the  ca r  h i t  ne .  t { b i l e
Desmond  Ca r r i ng ton  i t  vasno t i ced  t ha t  he  uas  a f f ec ted  by  d r i nk  h i s  b rea thsme l l i ng  o f  a r coho r .  h i s  eyes  Le ing  u rooasho t  anc t  headmi t t ed  t o  hav ing  a  coup le  o f  d r i n r s  ea r l i e r  on .I  i n f o rmed  Mr  t na t_  r  sus iec ted  h im  o f  d r i ; i ; ;  , r i i t  

"excess  b rea th  o r  b100d  a leoho l  concen t ra t i on -o r -uo tn
and  reques ted  a  b rea th  sc reen ing  t . " i - i o  vn i ch  heag reed .  Th i s  t es t  p roved  pos i t i ve  t i t i z )  h r s .Mr  Ca r r i ng ton  Has_  t heD  regue ' t ed  t o  aecompaDy  ne  t o  ap l? :e  (T ranspo r t  House )  f o r  t he  pu rpose 'o f  aev iden t i a l  b rea th  t e6 t  b rood  t es i  o i  bo th  t o  wh ieh  heag reed  (2Lq4  h r ) .  I t r  ca r r i ng ton  wa -  i n "o  ex "n ineJ  Lythe  s t  John6  Anbu rancenen .  w i s  adv i sed  t ha t  he  shou ldeone  t o  hosp i t a l  t o  ge t  h i s  l eg  _s t i t ched  up .  Heag reed .

A t  Chch  pub l i c  Hosp i t a t  I  spoke  t o  a  D r  Je f f r eyB rovn less  and  a t  zzLo  h r  a  i t ooa  
" " *p i "  

, " "  obse rvedto  be  t aken .
An  ana l ys t s  ce r t i f i ca te  da ted  1g5  was  rec i evedf ron  t he  DS IR  Ana l ys t  and  showed  a  f r opo . t i ongf  -  n i r r ig rarns  o f  arcohor  per  rod mi r r i r i t res  o fb l o o d .  i

o

r t  i s  c l ea r  t ba t  t he  l as t  pa rag raph  on  t he  na r ra t i ve
waE  conp le ted  sone  eons ide rab le  yh i l e  a f t e r  t he  t ak i ng  o f  t he
o r i g i na l  b rea th  t eE t -  The re  sas  t hen  p roducec l  a  ce r t i f i ca te  unde r
the  p rov i s i ons  o f  t be  T ra ' ' po r t  Ac t  r e ra t i ng  t o  t he  t ak i ng  o f  t he
b lood  t e6 t  and  t he  usua l  ADa l y6 t ' 5  ce r t i f i ca te  f r on  t he  DS IR  to
wh i ch  no  rega l  , ob jec t i on  ra6  t aken  o r  cou rd  be  t aken .
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The  p rosecu t i on  eEsen t i a l l y  depends  on  t he

ad ln i ss i b i l i t y  o f  t he  t o ta l  con ten t s  o f  t he  b rea th  t es t  r epo r t  unde r

the  p rov i s i ons  o f  t he  Ev idence  Amendnen t .  No .  2  Ac t  I 98O.  I n  t he

case  o f  a  v i t ness  sho  i s  unava i t ab le  t o  g i ve  ev idence  t he  amendnen t

t o  t he  l as  o f  ev i dence  con ta i ned  by  sec t i on  3  o f  t ha t  Ac t  i s

subs tan t i a l .  The re  i s  no  cha l l enge  he re  t o  t he  unava i l ab i l i t y  o f

t he  w i t ness  because  h i s  dea th  sas  comprehens ib l y  p rovec l  a t  t he

hea r i ng .  Counse l  f o r  t he  responden t  subn i t s  t ha t  t he  eon ten t s  o f

t he  b rea th  t es t  r epo r t  L ras  adn i ss i b l e  f i r s t  v i t h i n  t he  t e rns  o f

see t i on  3 (1 ) (a )  o f  t he  Ac t  and  a l so  v i t h i n  t he  t e rms  o f  sec t i on

3 ( I ) ( b )  as  be ing  a  bus iness  reco rd .  The  D i s t r i c t  Cou r t  he ld  t ha t

t he  docunen ts  ne re  bus iness  reco rds .  I  do  no t  f i nd  i t  Decessa ry  t o

reach  a  conc lus i on  aE  t o  r r he the r  t he  docunen ts  a re  bus ines6  reeo rds

anc l  adm iss ib l e  unde r  t ha t  p rov i s i on  o f  t he  Ac t  o r  no t  beeause  I  an t

sa t i s f i ed  t ha t  counee l  f o r  t he  responden t  i s  co r rec t  i n  h i s

subn i ss i on  t ha t  t he  coD ten t s  o f  t he  b rea th  t e8 t  r epo r t  a re  t o ta l l y

/  adn i ss i b l e  unde r  sec t i on  3 ( I ) ( a ) .

I t  i s  necessa ry  f o r  t he  p rosecu t i on  t o  have  es tab l i shed

tha t  t he  Eake r  o f  t he  E ta tenen t  had  pe rsona l  know ledge  o f  t he

na t t e r6  dea l t  w i t h  i n  t he  6 ta tenen t .  C lea r l y  hea rsay  wou ld  no t  be

adn i ss i b l e  w i t n i n  t he  t e rn6  o f  subsec t i on  (a ) .  The  na r ra t i ve

p rev ious l y  se t  ou t  does  Do t  E ta te  i n  so  naDy  uo rds  t ha t  t he

appe l l an t  o r  H r  Ca r r iDg toD  adn i t t ed  t ha t  he  sa6  t be  d r i ve r  bu t  on

read ing  t he  Da r ra t i ve  t ha t  i s  t he  on l y  conc lus i on  t ha t  one  can

reacb .  Ea t l  t he  oa r ra t i ve  been  t ba t  aomeone  had  t o l d  t be  t r a f f i c

o f f l ce . r  t ha t  H r  Car r i ng ton  ras  tbe  d r i ve r  t hen  c lea r l y  t he  knou ledge

sou ld  have  been  hea rsay  and  i nadn i ss i b l e  i f  g i ven  o ra l l y  by  t he

v i tness  o t  i n  a  docunen t .  l l ha t  uas  however  r r i t h in  the  pe rsona l

o
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knou led lgeo f t he t ra f f i co f f i ce rgasuha theuas to }dby the

appe l l an tasaga ins t t he t ru tho fu t ra thegas to }d .ThequeB t i ono f

she the r  r rha r  he  vas  to l c r  by  the  appe l ran t .  pe rsuadec r  t he  fac t - f i nd ing

t r i buna l t o reachaconc lus i on i sama t te r f o r t heCou r t .Bu t l a r t

sa t i s f i ed tba t t he t ra f f i co f f i ce rd i dhavepe rsona l know ledgeo f

uba t  he  ua '  t o rd  and  t . ha t  t he  . t a te rnen t  reco rds  wha t  he  r ras  to l c t  by

theappe l }an t .Th i sbe ingnomore thana reco rdo fwha thewas to l d

by  t he  de fendan t  i s  adm iss ib l e  t o  P rove  L rha t  be  was  t o l d '

Subsec t i on  (2 )  o f  sec t i on  3  p rov ides : -

, 'No th i ng  i n  subsec t i on  ( r ) - o f - : l i "  6ec t i on  " l : 11  
rende r

adrn i " i iU f "  in  any " I i ^ in i l  
Pro"" " "a in l  inV Eta ten$ent  in  a

docuroen t  t ba t  -

( a )  Reco rds  ! h "
t he  c r i n i na
bave  been '

( b )  I s  o tbe r l t : . 6

The  o ra l  sEa temen t  o f  t he  appe l l an t  t hn t '  he  uas  the

id r i ve ro f t ' heveh ie l e r l asc l ea r l ymadea ta6 tagewhen the t ra f f i c

;  o r f i ce r  Bus t  bave  been  con tenp la t iDg  c r i r n i na l  P roceed ings .  
The  go rd

t  
- - - - -  bL  ss ' v  

"  - i - r aa  i t q  o rd i na ry  l i t e ra r  nean ing  and
be  g i ven  i t s  o l (

B ta temen t  i n  sucb  c i r cuns tanceB  i s  adn i ss i b l e

ceed ings  a re  con temp la ted  p rov ided  t ha t  t ha t

t be rv i se  ad rn i ss i b l e  i n  Lhe  P roec ' ' d i ngs  '  
An

adn i ss i onbyaPer6onc t ra rgedw i t bano f . f z t zce i sc l ea r l yadm iss ib l e

anc l  on  t ha t  bas i s '  ub i cb  i s  3  ; v&ewha t  d i f f e ren t  app roach  f r on  t ha t

ac top tec lby tbeD is t  
. 3 -eCou r t Ju i t ge , I anaa t i s f i ed tha t f i he

docunen t  " ' -  
P roPer l l r  ac t rn i t t ed '  One  nus t  t ben  tuEB to  the  ques t i on

. r i b€ue igh t t obeaPP} ied .TbeD is t r i c tCou r t JudgewanBo t

6p€c i f i ca l l y re fen red to tbep rov i . s i onso fGec t i sD }?o feheAc t . .

Tbe re i s .boveve r ' on l J roneconc lus i on t l h i cbcanbeneacbec la f t e :

coDs ide r i ngsec t i onLTo f t beAc tanc l t ba t i s t ba t i l i t heabsence

o
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ev idence  f r on  t he  de fendan t  t he  Cou r t  nu6 t  be  sa t i s f i ed  beyond

reasonab le  doub t  t ha t  he  was  t he  d r i ve r  and  t ha t  i t  has  been

es tab l i shed  by  t he  adm iss ion  o f  t he  de fendan t  nade  t o  t he  T ra f f i c

o f f i ce r  and  reco rded  i n  t he  w r i t t en  docunen ts  p roduced .  I  have  no t

ove r l ooked  counse | s  subm iss ion  t ha t  t be  cou r t  baE  an  ove ra r l

d i sc re t i on  t o  r e j ec t  ev i dence  uh i ch  i s  undu l y  p re j ud i c i a l  and  wbe re

the  p re j ud i ce  ou twe ighs  t he  p roba t i ve  va lue .  I t  cou ld  Do t  poss ib l y

be  sa id  t ha t  any  p re j ud i ce  he re  ou twe ighed  t he  p roba t i ve  va lue  wh i ch

rJaE  cons ide rab le .  The  cou r t  does .  howeve r .  have  a  f u r t be r

d i sc re t i on  i n  r e l a t i on  t o  t he  adm iss ib i l i t y  o f  adn i ss i ons  o r

ev idence  o f  adm iss ions  o f  accused  pe rsons .  Bu t  no  g rounds  ex i s t  f o r

t be  Cou r t  t o  exe rc i se  i t s  d i sc re t i on  aga ins t  t he  adm iss ib i l i t y  on

tba t  g round .

en te red  and  t

a  cco rd  i ng  t y .

acco rd ing l y  f o l l ows  t ha t  t be  conv i c t i on  uas  p rope r l y

appea l  mus t  be  d i sn i ssed  and  i s  d i sm issed

I t

he

a\
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