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THE ACTION: ‘
The Plaintiff has sued the Defendants, his former ;
solicitors, for damages he élleges he suffered as the result of 3
” i E
their negligence.  The claim is for $23,625.26. This >
tepresents a deposit of $22,000 paid by the Plaintiff as ;
purchaser under an agreement for sale and nurchase. ‘The E
vendor defaulted. The Plaintiff's action to recowver the j
g
deposit From the vendor failed. he Plaintiff alsc claims 5
architects' fees and legal costs incurred in seeking to recover 'é
the deposit. %
r L é
The Defendants deny that they were negligent in 2
acting as the Plaintiff's solicitors or that any act or omission
on their part caused loss to the Plaiptits, Al
I
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widow, as vendor, agreed té sell to:Richard”Dante Mitri, of
Cambridge{ company direétor, a house property‘situéted at

10 Arney Cres&ent, Remuera. The price was $210,000. The
deposit payable by Mr. Mitri as purchaser was $l0,00b. The
agreement records thét possession should be given and taken on

-

the 10th November, 1978.

The purchase price was to be paid by the purchaser
paying interest at 12% on the balanée; being $2,000 per calendar
month, paid quarterly, from the date of posséssion, plus a cash

? =
sum of $50,000 on the 10th May, l97$j)£eing the day of

settlement.. The balance of the purchase price of $150,000 was
to be.secﬁred by a mortgage from Mr. Mitri to Mrs. Porter. The
agreement also contained a provision that Mr. Mitri could

registef ahead of Mrs. Porter's mortgage a first mortgage for a

principal sum not greater than $60,000.

The mortgage to Mrs. Porter was to be for 18 months
with a requirement that $300,000 be paid on the 10th November,
1979, and $50,000 on the 10th May, 1980, and on other terms set

¢

out in the agreement.

The agreement was expressed to be conditional in
all respects upon the approval of the purchaser's solicitor by
5 p.m..on Friday, 3rd November, 1978. ‘This approval was
apparently given. iiE wés common ground that this agreement

£l

had become unconditional.

In June, 1972, the Plaintiff, a chartered accountant

- in practice in Auckland, was looking for a house to purchase.

By this time Mr. Mitri had put the Arney Crescent house in the
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hands of Brian Johns Ltd., real estate agents, for éaie. An
employee of that company showed the property to-the Plaintiff
and his wife, It was known to them as Mrs. Porter's late

husband had been the Plaintiff's professionai'partner.

The result was that on the 12th June,; 1579, there
was combleted an unconditional agreement for sale and purchase
in respect of which Mr. Mitri was the vendor and the Plaiﬁtiff
the purchaser. The purchase price was $220,000. .The deposit

payable under the agreement was $22,000. Possession was to be

given and settlement completed on the 13th October, 1979.

On thg same day the Plaintiff handed to the land
agent a cheque for $22,000 in payment of the deposit. He
instruéted Mr, Johns that the agreement was to be sent to Mr.
Friedlander, one of the Defendants, who would be acting as the
Plaintiff's solicitor on the purchase. The Plaintiff did not
consult Mr. Friedlander prior to the signing of the agreement.
This was because he and his wife had decided that they wanted
to buy the property and it was, he thought, a simple straight-

forward unconditional purchase.

The land agent sent the agreement to the Dbefendants

‘by letter dated 12th June, 1979. The Plaintiff telephoned Mr.

Friedlander to tell him that the agreement had been signed and

to instruct him to act as the Plaintiff's solicitor in respect

Hy

of the transaction.

On the 18th June, 19279, the -Défendants wrote to

Messrs. Kensington, Haynes & White, Mr. Mitri's solicitors:-
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"

We note from the Agreement that you are the
solicitors of the Vendor and on perusing the
Agreement we note that it has been signed by -
one Ngaere Mitri as authorised agent for her
husband. Would you kindly confirm that the
signature in fact is the wife of the -Vendor
and her signature to the agreement is with
the registered proprietor's authority. and
consent. "

On the 19%9th June, 1979, they wrote to the Plaintiff:-

" We have received the Agreement for Sale and.
Purchase in this connection and for your records
we enclose a photocopy of the search of the
property. You will note that the title is
subject to two casements namely:-

(a} Section 351 D (3) of the Municipal
Corporations Act 1954

(b) Agreement as to fencing in Transfer
122618.- should the owner of the

~adjoining land be the original subdivider

then such person cannot be called upon to
contribute towards the costs of erection
and maintenance of a boundary fence.

We have written to the South British Insurance

Office advising them of your interest in the

property and take it that the amount of cover

namely $198,000 is sufficient.

We look forward to discussing any matters which
require clarification herein. "

With the letter wentﬂé copy offthé'title. The
Plaintiff héd alreadf received a copy of the title‘from the
land agent. After receipt of the letter of the 19th June, the
Plainti ff telephoneé Mr. Friedlander and asked him to check out.
the poeition concerning the ownership of the property since the

titi~ showed Mrs. Porter as the registered proprietor.

It was apparent to,Mrm‘Friedlander from the gearch
of the title that Mr. Mitri was no£ the régistered proprietor.
He telephoned Mr. Johns. The date of this conversation cannot
be Fixed precisely, but it preceded a conversation Mr. Friedlander
had with Mr., Berman to which I am- about to refer. Mr. Friedlander

-

£0ld Mr. Johns that because he was not sure that Mr. Mitri was ir
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the deposit. He was aware that the agent was required to hold
the deposit for ten ddys He was not aware of any other
statutory plOVlSlon upon which he could rely to requlre the

agent to hold the deposit for-'a longer perlod.

‘Shortly after that conversation, and again on a date
that cannot be fixed precisely, Mr. Friedlander telephoned Mr,.
Berman of Messxs. Kensington, Hayhes & White. Mr. Berman acted
for Mr. Mitri. Mr. Friedlander enguired of Mr. Berman whether
there was a binding agreement between Mr. Mltrl and Mrs. Porter.
He also sought the date of the agreement because he wished to
prepare a caveat. ‘He was told by M?. Berﬁen that Mr. Mitri
had an unconditional agreement with Mrs. Porter and that Mr.

Mitri would be the registered proprietor by the date on which

settlement ﬁith the Plaintiff was due.

FYollowing, and as a result of this conversation,

Mr. Friedlander in a further telephone conversation, told Mr.

Johns that he could no longer stop Mr. Johns from disbursing
the deposit. He said that the matter raised in the earlier

conversation had been satisfactorily investigated.

As a consequence, on the 28th June,; 1279, Mr,
Jonns sent to Messrs. Kensington, Haynes & Whitz a cheque for

517,350. The balance of the depcsit of $4,650 was retained

by Brian Johns Ltd, as its commission on the sale.

In the meantime, on the 22nd June, 1979, Mr.
Friedlander on behalf of the Plalntzf registered a caveat
against the 1land. It clalmed that the Pldlntlff had an

astate or interest in the land by virtue of:-
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" An agreement for sale and purchase dated
12th June, 1979, made between John Culyer
Wigglesworth as purchaser, and Richard Dante
Mitri as vendor, the said Richard bDante
Mitri” being the purchaser undeir and by virtue
of an agreement for sale and purchase dated
3rd November, 1979, and Alison Gwendoline
Porter as vendor. "

On the 26th June, 1979, the District Land Registrar
sent notice of the registration of this caveat to Mrs. Porter,
but this notice was incorrectly addressed to her c/0 Messrs.

+

Kensington, Haynes & White.

The Porter sale had been due.to be settled on the
10th May, 1879. Settlement had not taken place.  Mr. Mitri
in April had advised his solicitors that he would reguire
$60,000 by way of~first mnortgage. Mf. Berman wrote to Mr.
Mitri on tﬁe-an May, 1979, advising that this amount would be
available through ﬁensington, Haynes & White Nominees Ltd.
Settlement still did not take place because by then Mr. Mitri
was- in arrears with the interest payments due to Mrs. Porter
and was not then able to discharge this liability,

A

The Porter sale was settled on the 2%th June,
1979. By then Mr. Mitri's solicitors had the Plaintiff's
deposit. -By using part of it, plus the $60,000 first mortgage,
and allowing for the $150,000 second mortgace back to Mrsg. Porter,
they were able to ﬁay $63,541.45 to Mrs. Porter's solicitors,
being the amount then recuired to settle. Mr. Berman is as
certain as he can be (and indeed it seeme highly probable) that
when he settled on fne 29th June, 1879, he was unaware of the
-caveat. = He was, of course, aware of the agreement Mr. Mitri
had entered into with the Plaintiff. ﬁe says that had he been
aware of the caveat he would nst have settled with Mrs. Portex
because, acting also as solicitor for the first mortgayee, he
would then have been unable to register the transfer and that

mortgage.
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* On the 13th August, 1979, there @as presented for
registration the release of the mortgage from Mrs.'Pdrter to
the National.Bank o% New Zealand, the.ttansfér’from Mrs. Porter
to Mr. Mitri, the mortgage from Mr: Mitri Eo:Kensiﬁgton, Haynes
.& White Nominees Ltd., and the mortgage fromﬁMr. Métri to Mrs.-
Porter. As.a consequence, by notice dated the l4th August,
1978, the District Land Registrar gave notice to thé Plaintiff,
c¢/o the Defendants,-that these documents had been lodged for
registratioh and that the caveat would iapse unlesg‘withi;
fourteen days an appiication for an order to the contrary had
been made to the court, and that such order was made and served

on the District Land Registrar within a further period of 28 days.

On the 24th August, 1979:‘£he Defendants, on behalf

of the Plaintiff, filed a notice of motion for an order directing

that the caveat do not lapse. This motion was given a
provisional date for hearing of the 5th October, 1979. No
steps were taken to obtain an earlier hearing date. Consequently,

the caveat lapsed on the 21st September, 1979. The documents
that had been lodged for registration were entered in the register

on the 22nd September, 1979.

The motion for an order that the caveat éo not
lapse was called in tne'chambers list on the 5th October, 1979.
It was‘édjourned for\; hearing that took place on the 12th
October, 1979, before Chilwell, J. it was treated as an
aprlication for an extension-of the 28 day period specified in
s.145 of the Land Transfer Act, 1952, or, alternatively, for an
applicat;on fér en order authorising the D}strict Land Registrar .

¢

to receive a second cavea: undér s.148. .
In a reserved judgment delivered on the i6th October,
1979, Chilwell, J. held that the court had no jurisdiction to

extend the 28 day period specified in s.145. ‘He made an order

%i
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under s.148 that it shall be lawful for the District Land
Registrar to receive a second caveat affecting the same land,
estate or intgrest., Upon receipt by the Registrar the second

caveat was to rank for priority in terms of the Land Transfer

Act, 19852,

The Plaintiff lodged this second caveat on the 18th

October} 19?9. However, it then rankegd after the transfer to

*

Mr. Mitri and the two new mortgages.

In the meantime, on the 15th October, 1979 (the
day before the delivery of Chilwell, J's judgment) the Defendants
formally tendered to Mr. Mitri's-sclicitors $198,000, being the
balance purchase price payable in accordance with the agreement.
This tender was not accepted because Mr. Mitri dig not have
sufficienﬁrfunds to pay off the two mortgages that by then were

registered against the title.

Following the tender, on the same day the Defendants

wrote to Mr., Mitri's solicitors:-

" Further to our tender of settlement we are
instructed to now make time of the essence
for the date of POSsession and nemipate
4.00 p.m. on the 15+h day of Novenber i972
as that date. Kindly furnish us with your
settlement statement ang arrange for the
“release of mortgages to enable setilement
to proceed as at that date.

Failure to effect settlement will result in
our client exercising his rights pursuant t»

the provisions of the Agreement for Sale and
Purchase, " '

" Early in November an approach was made by ihe
Defendants on behalf of the Plaintiff to Mrs. Porter's
solicitors to see whether Mrs. Porter would be prepared to

negotiate a sale direct to the Plaintiff and if so on what

terms, By letter of the 9th November, 1979, Mrs. Porter's
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solicitors advised that she would not release her mortgage

‘unless payment in full of the amount owing to her was received,

including interest to date. As this would involve the Plaintiff

i

paying more than the purchase price under his agreement with Mr.

Mitri, the offer was not acceptable to the Plaintiff,

On the 15th November, 1979, the‘befendants, on
behalf of the Plaintiff, again tendered the balance purchase
price of $198,000. lAgain this tender was not accepted for the

same reason. ’ : '

Mxr. Friedlander then discussed with the Plaintiff
the courses that were open. He advised the Plaintiff that he
could either bring an. action for Sp@cific pérformance against
Mr; Mitri, or rescind the agreement, claim a refund of the

deposit, and possibly an action for damages.

The Plaintiff instructed Mr. Friedlander to adopt

the second course. This was because he felt the position in
which he then was was unsatisfactory. The transaction, to use
his words, "had turnad sour",. He had "bad vibes" about the

whole house and the property had deteriorated considerably since
the time the deposit was paid. However, the Plaintiff in his
evidence was addmant that had he been able té buy at the price
contained in the agreement, then he had no doubl he would have

been hapby tc settle.
In accordance with this decision, on the 20th
November, 1979, tle Defendants wrote to Mr. Mitri's solicitors

advising that the contract was at an end and that the Plaintiff

+

LY

claimed a refund of the devwosit.

Fuarther, in accordance with this decision, the

Plaintiff reieased the second caveat against the tatle.
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In Januvary, 1980, the Plainﬁiff—commencéd

-

proceedings against Mr. Mitri to recover the deposit. Judgment

was entered on the 22nd October, 1980, for $23,945.26. The

~ Plaintiff commenced bankruptcy_proceediﬂgs as the result of

which Mr. Mitri was adjudicated bankrupt on %he 1lth March,
1981. 'The Plaintiff said, and this was'not&contQSted by the
Defendants, that there is not likely to bé any dividend from
Mr. Mifri's estate. |

To comélete the narrative, in-July_l9éD, the
property was sold for $200,000 as the result of a mortgagee's

sale initiated by Mrs. Porter as second mortgagee.

THE RELEASE OF THE DEPOSIT:

The allegations of negligence made by the Plaintiff
against the Defendants arising out of the release of the deposit

were:—

(a) That the said Michael Friedlander agreed to Brian
Johns Ltd. disbursing the aforesaid deposit of
Twenty-two thousand dollars ($22,000) as herein-
before stated when he knew that the said Richard
Dante Mitri did not have title to the land the
subject of the aforesaid agreement for saie and
purchase.

(b) That at the time he agreed to the disbursement of
- the said deposit the said Michael TFrisdlander was
awarce or had been alerted to the possibility that

(i) the Plaintiff did not have the right at
law in the circumstances to require the
said Richard Dante Mitri %o convey the
title to the Plaintiff and/or

(ii) The said Richard Dante Mitri might ncot
be able to convey the title to the
property to the Plaintiff.

(c) That the said Michael Friedlander was negligent in
_the circumstances in that he failed tc serve written
notice of any requisition or obiection in respect of
the title of the said property referred to in the
said agreement for sale and purchaese on the said
Brian Johns Ltd. before the said monev was disbursed
in terms of the Real Estate Agents 2ct, 1976.

o
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. Evidence was given by both parties on what was the

-

practice in the profession where a solicitor is acting for a

purchaser from a vendor who is not the registered proprietcr.

1 have considered this evidence conscious of the comments of

™ Oliver, J. in Midland Bank Trust Co. Litd. & Anor. v. Hett Stubbs
& Kemp (1978) 3 All E.R. 571, when he said in relation to evidence

from practising solicitors:-

“ T must say that I doubt the value or even the
admissibility of this sort of evidence which \
seems to be bscoming customary in cases of
this type. The extent of the legal duty in
any given situation must, I thipk, be a question
of law for the court. Clerly, if there is
some practice in a particular profession, sone
accepted conduct which is laid down by a

. professional institute or sanctioned by common
usage, evidence of that can and ought to be
received. But evidence which really amounts to

o, no more than an expression of opinion by a
particular practitioner of what he thinks he
would have done had he been placed, hypothetically
and with the benefit of hindsight, in the position
of the Defendants, is of little assistance to the
A court, whilst evidence of the witness's view of
' what, as a matter of law, the solicitor's duty was
in the circumstances of the case, is, I should
have thought, inadmissible, for that is the very
question which it is the court's function to decide.”

It was common ground that a solicitor so acting
should take immediate steps to satisfy himself that the
unregistered vendor had an enforceéble right to get on to the

(" title so that he would be able te give a good title on

settlement. Tt was also common ground that a proper way fox

vhe solicitor to be so satisfied would be to communicate in
writing oxr by telephone with the vendor's solicitor and thereby
obtair an assurance that the vendor, for instance, was the

parchaser under an unconditional agreement for sale and purchase

from ihe registered proprietor. ) ,

Where the witnesses evidence differed was on

whether, as a normal practice within the profession, a
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purchaser's solicitor should also obtain confirmation that
the vendor was financially able to complete the purchase from

the registered proprietor by the time for settlement of the

2 -
-

second sale.

Mr. Robert Narev, a practitionef of loﬁg standing,
experienced in éonveyancing and comﬁe;cial law, was dalled by
the Plaintiff. He séid that in such a position the practice
in the proféssion was to check either, in the case of the
sclicitoxr upén whom he considered he could rely, by_verbai
assurance, or otherwise by obtaining and examining the documents
estabklishing the chain of title, the settlement date, and that
the amount paying by the vendor taqg pis seller was such that he
would be able ﬁo meet it fxom the funds due from the purchaser.
However, he considered it was not the ééneral practice to make

enquiries about the vendor's financial ability to complete

where the vendor was the registered proprietor.

Mr. Arthur Young, also a practitioner with
considerable experience of conveyance, gave evidence for the
Plaintiff. He said that the general practice was for the
solicitor acting for he purchaser from an unregistered vendor

to seek evidence of a documented and enforceable linkage between

the registered proprietor and the vendor. As to how this should

be done, he thought thet the practice varied. He said:-

-

¥ Is it the practice for vendor's solicitor to
proviZe this information (relating to the date
for settlement in the first transaction) by
producing the decuments themselves or leaving
that to the compztence of the purchaser's

csoliicitor. I den't helieve that either of those
.courses is standard practice. I don't believe
there is a standard practice. - On occasions

assurances of the existence of ‘a documented
chain and of financial ability or arrangement

for possession and settlement would suffice. "

In cross-examination he acknowledged that there was

no general practice that-assurances regarding the unregistered
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vendor's financial ability to complete the purchase from the

~

registered proprietor would be reguired.  He thought a solicitor

¥

for suéh a vendor would pirobably go no further phan;say that he

knew of no reason why the vendor would not settle.

Mr. Blanchard was called by the Defendants. He,

too, is an experienced conveyancing practitioner and is also

" the author of a recognised text on agreements for sale and

purchase. He considered the practice to be that a purchaser’s

solicitor would seek an assurance that the unregistered vendor

had an enforceable right to get on to the title. In the

absence of circumstances exciting submission, he would go no
further. He did not consider that as-a matter of practice the
purchaser's solicitor would require to have produced copies of

the documents throudh which the vendor could claim a title.

The Plaintiff relied on s.57 of the Real Estate

Agents Act, 1976:-

" 57. (1) Except in pursuance of an order of a court
of competent jurisdiction or an authority
signed by all the parties to the transaction,
where a real estate agent receives'any money
(other than money received by way of rent
from the letting of any land) in respect of
any transaction, he shall not pay that money
to any perxson for a period of 10 days after
the date on which he received it; and if at
any time while he holds any money on behalf
0of any party to the transaction he receives
written notice of any requisitions or
objections in respect of the title to any
land affected by the transaction, he shall
not at any time pay that money to any person
except in puarsuance of such an order oxr
authority. "

The PlaintifF's contention was that wvhen Mr.
Friedlander found that Mr. Mitri was not on the title he -should
have enguired not only whether Mr. Mitri held an unconditional

agreement buat also the date for settlement under that agreement.

Had he done so he would have discovered that Mr. Mitri had failed
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to settle on the due date (the 10th May, 1979). This should
have excited his suspicions. He should then, and , for that

reason, have served notice of a requisition as to title on

“the agent pursuant to s.57. This notice should have been to

the effect that the Plaintiff had an objectién in respect of
the title to the land in that Mr. Mitri was not the registered
propriétor,_and that having regard to his failure togcomplete
his égréemept with Mrs. Porter on due date there is a doubt

whether he would be able to obtain title to_enable him to. settle

" with the Plaintiff. Subject to any order of the court or

agreement between the parties, this notice would have had the
effect of protecting the Plaintiff’'s deposit until settlement
when, if Mr. Mitri &efaulted, the Plaintiff-would have been able
to recover his deposit from the agent. _

The Defeﬂdants contended that the words "any
reguisition or objection in respect of title to any land” in
$.57 had the same meaning as the words "any objection ox
regquisition on the title" in the usual requisition clause in
an agreement for sale and purchase. The discharge of the
vendor's mortgages and the acquisition of the legal estate by
a vendor having an eguitable right to do so are matters of

conveyance not title (Crump v. Refﬁell (1909) 29 W.Z.L.R, 366,

Jonray (Sydney) Pty. Ltd. v. Partridge Bros, Pty. Ltd. (1969)

1l N.S.W.R. 621, C.A., Hinde, McMorlang, Sim. Land Law, para.

10.072. Therefore it was contended the Plaintiff had no right

to give to the agent a nolice under s.57.

I do not accept that the words used in s.57 have

the same meaning as the words used in the reguisition clause in

an agreement for sale and purchase. ‘The requisition clause has

a two-fold purpose. It limits the time within which a purchaser

may requisition to 14 days, and, in the event of a requisition

within time, it gives the.vendor the right to rescind. Thus he
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‘requirement for the deposit to be held for ten dayé means that

= 41D -

avoids a liability he might otherwise have to pay damages ox

compensation (see Hinde, McMorland & Sim {supra) 10.063). In

both respects it benefits the vendor.

cur i

S.57 is for the benefit of a purchaser. The

at least for that period the deposit is available should there

be problems with the contract. This could result in the proviso
to 5.56(1) being inﬁoked whereby 'an agent that is in doubt as the
perscn who is lawfully entitled to the deposit mayuretaiﬁ it until
that person has been ascértained. Then the requirement to hold
the deposit upon receipt of a notice afférds a further protéction

to the purchaser.  The section refers to "notice of any

reguisitions or objections in respect of the title to any land
affected by the transaction”. These are words of wide effect.

I see no reason for limiting them to what would be valid

o MTAMRAGTINT R a7 e

requisitions or objections to title under a requisition clause

in an agreement for sale and purchase. The words would, in

mj view, include a notice from a purchaser that a vendor is not
on the title as the registered proprietor of the land being sold.
This would "accord with.the statutory objective of the section
that a purchaser should be able to reqguire the deposit to be
hela vntil the vendor's right‘to sell the land has been

esztablished. Once a valid notice has been given the agent

T T T Y T M st ey b 1w ST 2 e 26 M

must hold the deposit until an order of the court or all the

; L

parties'to the transaction have éuthorised its payment. If,
therefore, a venaor claims that a requisition or objection has
baen satisfied but the purchaser refuses to authorise the
payment of the deposit,'the vendor's remedy is an application :
i

to Lthe courxt.

. Although Mr. Friedlander was awvare there was a
statutory obligation on the agent to hold the deposit for ten
days, he was unaware of the right of a party to a transaction

to give a notice under the latter parxt of the section. It was




suomitted on behalf of the Defendants that he was not negligent
in not being aware of this statutory provision. It seems from

the evidence that the provision is rarely used. ‘I accept that
> . §

a competent conveyancing practitioner may not, without enguiry,

be aware of that provision:-

$

L

e

" A solicitor is not bound to have a pexrfect
knowledge of the law, but he should have a
good knowledge. " (Cordexry on Solicitors,
.7th Ed., p.150).

+*

But I-considér that a competent Solicitor, becoming
aware of a need to endeavour to prevent a'deposit held by an
agent readhing a vendor, would, without difficulty, locate the
prpéision. He would be aware o% ‘the Real Estate Agents Act,
1276, and that it included provisions relating to deposits on
an agreement‘for sale and purchase. Had he reached. for.a

leading Néw Zealand text on land law (Hinde, McMorland & Sim)

he would have found in para. 10;O64.express:reference;tomihe-
provision. -. This is'not-the~sort“of*difficultflegai concept ... ...
such as whether an option.was a clog on the equity of

redemption, .of which ignorance.was held in Bannerman & Co. v.

Murray (1972) N.Z.L.R. 411, not to amount to negligence. I
consider, therefore, that if Mr. Friedlander héd become aware
of a need to endeavour io prevenﬁlthe agent.from paying the
deposit to Mr. Mitri, then he would have been negligent hadgd
he not'hscerﬁainedwthé existence of the latter part of s.57 of

the Real Estate Agents Act, 1976.

There are two xeasons why the Plaintiff's claim

under this heading fails.

First, on thwe facts as I have found them,'I do not
consider that Mr. Friedlander was required or ought to have seen
a need to do more than be did. Having received the agreement,

and ascertained Mr. Mitri was not on the title, he telephoned
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+he agent Mr._ Johns and made a firm reques£ for the deposit to

be held until he was satisfied about the veﬁdor. Mr,
Friedlander said that he reinﬁoxced this yequest,by‘pointing
out that there‘was a possibility of fraud'and that if Mr. Johns
paid out the deposit he could be a party to‘tbé fraud. Mr.

N

Johns doces not rgcollect the fraud reference. Then'Mr.-

~Friedlander sought and obtained from Mr. Berman an assurance

that Mr. Mitri was the purchaser pursuant to an unconditional
agreement from Mrs. Porter the registered proprietor. As an
added precaution, because of the period that was to élapse
before settleﬁent, he placed a caveat on the title. Having
taken these steps he then told Mr. Johns that he no longer héd

any reason or justification for regquiring the deposit to be

held. It was not until after the deposit was paid out that he

learned from the Plaintiff that there may be some doubt about

Mr. Mitri's firancial ability to settle. Although by then the
de?ositwhad‘béen paid out, he did make an enguiry from Mr.

Berman :concerning Mr. Mitri's liabilities. - To that enquiry

" he received the reply set-out in Hr. Berman's letter of the

4th July, 1979:-

" You have regquested information from us
concerning our client's liabilities in

respect of the land. Our client's
mortgages in relation to the land total
- $210,000. However, he is well aware o=

his obligation to have sufficient funds
to clear those mortgages and give your
client the title in October, 1979. "

To that he replied with his letter of the 6th July,
1979, indicating that the caveat would not be released until he
was completely satisfied as to Mr. Mitri's capability of meetihg

tx

the shortfall.

I am satisfied that in following this course Mr.
Friedlander acted properly and in accordance with normal practice.

Until after he had acquiesced in the disbursement of the deposit



. by the agent, therc were no circumstances to excite suspicion.
* Having been éssured that Mr. Mitri was the purchaser under an
uvnconditional agreement from Mrs. Porter; he had no reason at

that stage to Eél%eve the tiénsacﬁion was‘exceptional. In

o particular, even if he thought he had the righthto do so, he

had no reason to require the agent to retain the deposit.

Secondly, even if he had becomeraware of the latter
part of s.57; and had served a notice on the égent on the ,grounds
~proposed while the agent was still holding the deposit, it is
highly probable that Mr. Mitri would have forthwith applied to
thé court for an order that the deposit be paid to him.:
Settlément after all was four months away. He would hardly
_havevbeen content to allow such a sum to remain in the agent's
hands for_that period without attempting to obtain it. In
such'an,aﬁﬁlication.he‘would have been able to demonstrate

that he ‘was the purchase¥ .under an unconditional -agreement .for

sale and purchase. .. Therefdre .he had .a good.equitablglﬁitle

to the 'land. Even if@thé'Plaintiff haden:such*an_apﬁlicatioﬂ
teen able:to demonstrate ca possible difficulty by Mr. Mitri in
discharging the mortgages, this difficulty would not, in my view,

be held to be an objection in respect of the title to the land.

/
i

Tt is therefore prorable that an order would have been made,
the deposit would have been paid over, and the Plaintiff would

then have been in nc better position than he was.

-
- T

FFoxr these reasons I conclude the Plaintiff has
feiled to establish negligence against the bDefendants based
- or th2 release of the deposit by the agent to Mr. Mitri's

solicitors.
k)



THE LAPSING OF THE CAVEAT:

"The Plaintiff's allegation relating to the lapsing

of the caveat is:- .-

FL ' . . e

" That the Defendants were negligent in failing
to obtain a hearing of thez said notice of

"motion for an order directing that the
Plaintiff's caveat not lapse prior to the
expiration of the 28 day period specified in
s.145 of the Land Transfer Act, 1952, and, as
a consequence of the lapsing of the caveat,
neither the Plaintiff's interest in the land
nor any preferential right he then had to
repayment -of his deposit or to negotiate
thereon was protected. " S

The Defendants accepted -

-,

(a) That they should not have allowed the caveat
: to lapse before obtaining a hearing of the
motion. °~ They were negligent in doing so.

(b) Had the motion been brought .on for hearing
‘within the 28 days required-by s.45, the .court

would have made an order that the caveat not . -
lapse. :

Nor was any issue raised by the Defendants on

whether the Plaintiff, as purchasexr Zrom a vendor who was not

a registered proprietor, had a caveatable interest (see Catchpole

v. Burke (1974) N.Z.L.R. ©20). However, I =£hall later in this
Jjudgment considex the Plaintiff's interest in the iland, which

bears on whether that interest was caveatable.

: \'\ . -
-t -~ 4

™~

The essential issue is whether, had the caveat not
lapsed, the Plaintiff Qonld have Leen any better off. Put
alternatively, it is whether the Defandant's negligence in
allowing the caveat to lapse caused the Plaintifz loas.

The caveat would not have protected tne deéosit.
It could not prevent the deposit being paid to Mr. Mitri's
soiicitors. Therefore the lapsing of the-eaveat could have

had no effect on any right the Plaintiff might otherwise have



* had, to repayment of his deposit, nor, in my view, would it

have assisted him on any negotiations relating to the repayment

of the deposit.

i

But the caveat would have protected whatever
equitable interest the Plaintiff had in the land as at the
date of registration of the caveat, the 22nd June, 1979.

It is therefore necessary to consider what were, at that time

“and subsequently, the equitable interests in the land and their

L]

order of prioritiess

" At law as in equity the basic rule is that
estates and interests primarily rank in the
ordexr of creation, gui prior est tempora
potior est jure: he who is earlier in time
is stronger in law., " '
(Snell's Principles of Equity, 28th Ed., 47.)

Aithoughrprima facie priority in time is decisive,
there can be circumstances arising out of the relationship:
between thE'partieswor.the conduct of the hblder-of'thé prior
eguity +that renders thé application of the.generél_rule‘
inequitable. ‘The holdef of the earlier eguity may then be

postponed.

. This isgsue came before the_Judicial Committee of

the Privy Council in Abigail v. Lapin (1934) A.C. 491, J.C.,

when Loxd Wright, in‘delivering'the advice of the Juidicial
Committee, said in relation to the emphasis placed on the

conduct of the holder of the prior equity:-

" This is in aceonrdance with the judgment of
Kindersley, V.C. in Rice y. Rice (1854) 2
Drew, 73, 61 B.PR. 646, where the gquestion was
whethex the equity of the plaintiff in respect
of his lien as unpaid vendor should be preferred
to that of a subsequent equitable mortgagee who

haéd lent his mone{ to_the purchaser against a
deposit of the title deeds and of an assignment

showing payment of the purchase money in full.
The opinion of the Vice-Chancellor no doubt
has not been approved insofar as he says that




priority in time is only taken as the test where
the eguities are otherwise egual: it is now
clearly established that prima facie priority

in time will decide the matIer unless, as laid
down by Lord Cairns, L.C. in Shropshire Union
Railways & Canal Co. v. The Queen, L.R. 7 H.L.
496, that which is relied on to take away the
pre-existing equitable title can be shown to

be something tangible and distinct having grave
and strong effect to accomplish the purpose.

" The agreement for sale and purchase of the 3rd
Novembef, 1978, extinguished one equitable interest and created

two others. . : ' : ’ .

Upon the completion of an unconditional agreement
for sale and purchase the vendor, though retaining the legal

estate, ceases to have an equitable interest in the land. He

‘does have an equitable interest in the form of a lien on the

unpaid settlement monies. The land he holds as trustee for the

purchaser. . The purchaser racguires- an .equitable dnterest in -the

. land since he becomes the beneficial- owner from.--the date of the

unconditional agreement;. even though his interest is.conditional

upon settlement ‘and ultimate registration of a transfer (Firth

Concrete Industries Ltd. v. Duncan (1973) N.Z.L.R. 188, Official -

Assignee v. Johnston (1974) 1 N.Z.L.R. 79).

Where by an agreement for sale and purchase a

purchaser agrees to give to a vendor a mortgage in part payment

vt -

of the purchase pfice, that agreement creates in the vendor an

equitable intereét in the land as mortgagee as from the date of
the agreement. The equitable interest arises by the agreement
to make‘the advancz and kecps the priority it was gilven by that

agreenent (Wanganui-Rangitiki Electric Power Board v. The King

(1932) N.Z.L.R. 1005, Swiss pank Corporation v. Lloyds Bank

(1980) 2 211 E.R. 419, at 426, Witten-Hannah and Ors. v. National

Bank of N.%Z. Ltd. and Ors. (Welliington Registry, A.376/80, 2.12.82

Therefore, upon the agrszement for -sale and purchase
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Ol wits O4U LOGVEaweD, 420, Dulwiilng uncondicional, Mrs. Porter
ceased to have an equitable interest as owner but she acguired

an equitable interest as mortgagee. Mr, Mitri acquired an

_eguitable interest as purchaser under the. agreement.

I now consider whether, by entering into the
unconditioﬁal égreement for sale ana'purchase of the 12th June,
12879, the Plaintiff acquired an equitable interest in the langd.
At the hearing before me both counsel based their submissions

on the.assumption that he d4did. But as this. is crucial td the

- consequence of the lapse of the caveat, and counsels' assumption

- differs from theiopinion expressed by Mahon, J. in Catchpole v.

Burke (1974) 1 N.Z.L.R. 266, some further consideration is

required,

.. - In Catchpole v. Burke (supra), Mahon, J. had before

him aniapplication by a purchaser from: an unregistered vendor . -—.

" “that his caveat not lapse. = . The application was -declined on the

grounds that the sub-purchaser had no interest capable of

supporting a 'Caveat.

At p.269 Mahon, J. considered the effect of s.41
of the Land Transfer act, 1952, on a sub-purchaser's interest.
That section provides that no unregistered instrument "shall be

effectual to pass any estate or interest in any land under the

s

provisions of this Abt“. Mahon, .J. cousidered that that section
does not prevent a purchaser from a registered proorietor
acquiring an equitablc estate sufficient to support a caveat,

but he considered it did in the case of a sub-purchaser. He

concluded: -

.

__ " The recognition of equitable interests in land
under the 2ct is therefore limited, in my
opinion, to those interests created by
transactions to which the registered proprietor
is a party. In this case the agreement for
sale between purchaser and sub-purchaser creates
contractual rights inter se and one of those

rights will be the right of the sub-purchaser to
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seck specific performance and thus force

the purchaser to seek the same remedy
against the wvendor. But even if, in
accordance with the opinion expressed in
Wiroth v. Tyler (1973) 2 W.L.R. 405; {(1973)

T AlL B.R. 897, the sub-purchaser has this
potential right to specific performance by
the purchaser of his contract to transfer

to the sub-purchaser the title to the
vendor's land, nevertheless that 'contractual
right cannct vest in the sub-purchaser any
estate or interest in the vendor's land.

As against that transaction, the vendor's
title is not only indefeasible but immune
from any equity possessed by the sub-purchaser.

L]

He considered the position would be otherwise if the
purchaser had effectively assigned to the'sub—purchaser the

benefit of his contract with the vendor.

In the Court of Appeal (1974) 1 N.Z.L.R. 620, the

appeal wag,allowed-in reliance.on-a.line of authority that had

= not beenfcited to Mahon, J.>.:However, the court made - some -
comments.obiter on Mahon, J's views. At p.624, Wild;, C.J.
saidi-_ ool

" For my own part I would reserve my ¢pinion on
the views expressed by Mahon, J. on the effect
of s.41 of the Act. That section must be
read in its context. It forms part of Part
TIII of the Act which relates to registration.
Bearing in mind that "instrument” is defined
in the Act as meaning any document relating to
the transfer of or other dealing with land,
what I think s.41 is really sayving is that an
instrument merely ‘as such will not pass any
estate or interest, but that uper registration
of it in the prescribed manner the sstate or
intexrest will pass. I see nothing in s.4] to
negate the general law that an agreement for
sale and purchase of land passes a beneficial
or equitable estate for whirch there is the
authority of Jessel, M.R. in Lysaght v. #dwards
{(1876) 2 Ch.D. 4989:

‘. . . . .the moment you have a valid
contract for sale, the vendor becomes
"in equity a trustee for the purchaser
. of the estate sold, and the beneficial
- ownership passes to the purchasec. . . .
(ibid 506). "



McCarthy, P., having agreed -with the other ground
upon which the appeal was allowed, also expressed some doubt on

the rights of the parties as expressed by Mahon, J. . He thought

?

consideration would need to be given to:-

. " The effect of s.41, particularly'having.regard
to what was said by the High Court of Australia
in Barry v. Heider (1914) 19 C.L.R. 197, in
relation to a comparable section, and the

_ possible creation, notwithstanding that section,
.of equitable interests or rights in equity in a
purchaser undexr an agreement for sale and
- purchase, interests or rights which are capable
: - of enforcement by action. * Co .

Speight, J. at p.625 also expressed the view that

the question of a caveatable interest is distinctly arguable.

In Barry v. Heider (supraj the High Court of

Australié_bonsideredrwhether a mortgagee of an unregistered
-..  purchaser -acquired-an equitable interest: - This then-is'a

situation comparable to-a sub-purchaser. The main~conteéntion

f?“ff advanced -by  the appellaﬁt was that an unregistered instrument. =
- is inoperative to create any right with xespeét to the land
itself. "hat argument was founded upon s.41 of the Real
Property Act, 1900, which contains provisions.similar'to s.41
in the Land Transfer Act. . Griffith, C.J., commenting on this

contention at p.205, said: -

N .
“ It is now more than half a century since the
australian colonies and New Zealand adopted,
in substantially the same form but with some
important variations, the system sometimes
called the "Torrens" system, which is now in
. New South Wales embodied in the Real Property
™ Act, 1900. With the exception of one decision
i in South Australia, soon afterwards over--ruled,
the contention of the appellant has nevex been
accepted in any of them:: " a

ot

P

Nor was it accepted by Griffith, C.J.
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" conclusion At p.216:-

. . 1

" Consequently, s.41, in denying effect to an
instrument until registration, does not touch
whatever rights are behind it. Parties may
have a right to have such an instrument
executed and registered; and that right,
according to accepted rules or equity, is an
estate or interest in the land. Until that
instrument is executed, s.41 cannot affect the
matter, and if the instrument is executed it
is plain its inefficacy until registered -
that is, until statutory completion as an
instrument of title -~ cannot cut down or merge
the pre-existing right which led to its

execution. " -

Helpful in considering the proper interpretation of

s.41 is the decisioh of the Full Court of Queensland in O'Regan &

Anor. v. Commissioner of Stamp Duties (1921) S5t R Qd 283. The
case involved the application of revenue statutes, but that in
“turn requifed a consideration of wﬁether an eguitable interest
in land-héd;arisen as the éesuit of an unregistered transfer.

ﬁelivering;theijgdgmen@ of the courtruLukin, J., after referring

to Barry:v. “Heider (supra)_hadathis:to~5ay concerning -the

comparable provision:i-. . - -

" We think the meaning of the word "effectual®
is made clearer by a contrast of its meaning
with that ¢f the word "effective".  “Effective"
merely means producing some effect. But

. "effectual® means the producing of some special
or intended effect and doing it so completely as

- +to leave notking further to be desired. For the
various reasons set out above it seems to us that
the word "effectual" in the words "no instrumant
shall be effectual to pass any interest etc.
until registration® cannot be taken to mean that
no instrument shall have any effect whatever, but
to mean "no instrument shall have power to confer
an unquesticnable and indefeesible title etc.
until registered". It does not affect, as between
the transferor and transferee, equitable or
statutory rights. interests or claims arising out
of transactions »netween the registered proprietox
and the unregistered transferee, so long as tre
interests of persons acting and dealing on the
faith of the entriesg in the register were the
registered proprietor and not unduly prejudiced.

i

et pon o e = 4 i g Amre - e e e e e, s a% s e mum w0 T e mmemmr me s ee R . T - F—;—-s-




. I prefer the approach adopted in Barry v. ieider

-~

(supra) and O'Regan & Znor. v. Commissioner of Stamp Duties

(supra) and the tentative view expressed by Wild, 'C.J. in the
P “ - . '

Court of Appeal in Catchpdlé v. Burke to that expressed by

3 Mahonf J. in Catchpole v. Burke in the High’Couré.

That learned Judge accepts that s.41 does not
prevent an unregistered puréhaser acguiring an eguitable
interest iﬁ‘the lard from the reéistered proprietor. Wiﬁh
that view I with respect agree.  If s;4l-allows such an’
aestate or’intefest to pass,ltﬁen I can seée no reason why it
shouid not‘also allow a like egtate or interest to pass from
a purchaser to a sub-purchaser. That it can in the case of
a mortgagee of a purchaser was accepted by the High Court in

Barry v. Heider.  Further, it is consistent with the

‘situation of the parties to an agreement for sale and purchase

as described in Williams on Title, 3xd Ed., 665:-

" As regards -the land (the vendox) becomes as
between himself and the purchaser constructively
a trustee for the purchaser with the right to be
indemnified by the purchaser against the
liabilities of the trust property, and the
purchaser becomes the beneficial owner with the
right to dispose of the property by sale,
mortgage or otherwise, and to devise it by will.
q (Emphasis added) -

[ 4]

-

This passage was cited with approval in Fivth Concrete Industries

v. Duncan (supra) and Official Assignee v. Johnston (supra).

Ona oOf tﬁe prerequisites for an agreenent for the
sale of land to pass the beneficial interest in the lané is that
such an agreement must be enfurceéble by?a decree of speccific
pe:fo;mance. The view that a sub--purchaser acguires such an

equitable interest is reinforced by the fact that that sub-
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purchaser has the right to enforce his interest against the

original vendor. In Shaw wv. Foster (1872) L.R. 5 H.L., 321, at

349, the principle was thus stated:-

- - .
e t

" And it is farther very clear that the interest
so vested in the purchaser may be the subject
of charge or assignment and that the sub-
assignee or incumbrancer may enforce his rights
against the vendor at all events if he assumes
the position of the vendeé and fulfils the
duties and sustains the liabilities created by
the contract. "

£

This principle was applied in relation to Land

Pransfer land in Naismith v. Smith (1954) V.L.R. 567. Hudson, J.

held that the principle that I have citéd from Shaw v. Foster
(supia) appliesrin the case of a'sub—purchaser of land that was
unéer the proviéions of the Transfer of Land Act, 1928.

Fér these reasons it is my donclusion that when
the Plaintiff signed the unconditional agreement for sale and
Purchase with Mr. ﬂitri, he thereby and at that time acquired

an eguitable interest in the land by virtue of that agreement.

It remains to consider the mortgage to Kensington,
Haynes & White Nominees Ltd. _ As the result of an earlier
approach Mr. Berman wirote to Mr. ﬁitri~on-£he 2nd May, 1879.
This letterx waé not produced, but Mr. Berman said that in it he
indicated that =« nortgage of $69,000 was available for Mr. Mitri
and zcked Mr. Mitri'to contact Mr. Eerman éonfirming that he
needed it. This Mr. Mitri did within a day or two. The
evidence does not esteblish what was the result of that contact.
In particular Mr. Berman did not state whether Mr. Mitri indicated
a desire to take up the offer of the mortgage some time in the
future, or whethexr Mr. Mityi entered in£§ an agreément‘to accept
the ﬁértgage at that time. I think the former is more likely .
than the latter because at that time -~ in early May - Mr. Mitri

was s5till unable to settle with Mrs., Porter. He was only able
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to do so when he obtained the Plaintiff‘s.deposit in June.
anyway, an eguitable mortgage of land must be evidenced in
writing (Contracts fnforcement Act, 1956} s.2{1) {c), Brannigan

v. Official Assignee of Brannigan (1926)‘N.Z.L.R. 423). If

t+here wexre an agreement tO mortgage as the result of Mr. Mitri
contacting Mr. Berman after receipt of the létter of thé 2nd
Méy, 1979, there is no evidence of Qriting nor is there any
suggestion of part-performance until the mortgage aocuments

were completed and the advance made.

The memorandum>éf mortgage between Mr. Mitri as
mortgagor and Kensington, Haynes & White Nominees Ltd. as
mor£§agee, is dated the 2%th Juné, 1979. The date of the
advance is stated ?n it to be the 2lst June. 1979. Mr. Berman

said the_advance was made on the 29th June, 1979, when he used

it to settle the purchase from Mrs. Portexr.

Iin my viéw_the eéuitable """ interest in the land
resulting from the Kehsington, Haynes & White Nominees Ltd.
moftgage arose when the advance Qas made and the méﬁorandum of
mortgage entered into, which appears to have been the 26th June,
or cextainly no equier than ‘the 21st June. Tn either event it

was later in time than the Plaintiff's equitable interest.

It waé not suggested that there was any conduct on
the part of the Plaintiff or any other party that shcoculd take
away or affect the Plajintiff's pre—existing equitable title.

Had the solicitors acting for the mortgagee searched the title
on the day the advénce vas made, they would have found the

cavest and @iscovered the Plaintiff's equitable interest.

1t was, however, submitted by the Defendants that
the Porter/Mitri agreement envisaged-a vendor's moxrtgage Of

$150,000, plus the right to a fiist mortgage of $60,000.
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‘agreement that included therfollowing:—

Although the first mortgage monies were not advanced until the
29th June, 1979, this advance, it was submitted, was pért of a
composite transaction that should be considered fo-have arisen
when the agréémenﬁwwas signed of_at least wheg the arrangement

to provide the mortgage advance was made early in May. I do

not accept this submission. The agreement provided that the

" purchase price should be paid by the purchaser executing in

favour of the vendor a first mortgage on terms set out in the

" {e) The mortgage shall include the foilowing clause:

'That the mortgagor not being in default
hereunder, the mortgagee will, at the
mortgagor's expense, execute all such
memoranda of priority and other documents
as shall be necessary to enable the
mortgagor to have registered as a first

"“mortgage over the land in priority to
this mortgage and from time to time a
first mortgage in substitution for any
existing first mortgage - PROVIDED THAT
such first mortgage shall not secure a
principal sum greater than $60,000."'

Thus it created no agreement to mortgage bindiﬁg

o on-Mr. Mitri. Noxr was this right to register a first mortgage

in priority to Mrs. Porter's mortgage necessarily part of the
purcﬁase transactionf It conferred no more than a right which
Mr. Mitri could exercise at any égme whilé Mrs. Porter's
mortgage was registered against the land to_have a furthex
mortgage for an amount not exceeding $60,000 bz given priority
over Mrs. Portex's mortgage. The existence of this right
carnot, in my view, affect the time at which Kensington, Haynes

& Wnite Nominees Ltd. acquired an equitable interest in the land.

What then would have.been the position when
settlemént of the contract between Mr. Mitri and tﬁe Plaintiff
became due on fhe 13th October, 1979, had the caveat not lapsed?
'*he sale between Mrs. Porter and Mr. Mitri would have been

cbmpléted. The National Bank mortgage would have been
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" discharged. Kensington, Haynes & White Nominees Ltd. would

have made its advance and that company would have held an
appropriate mortgage. Mrs. Porter would hold a sécond
mortéage for $150,000 of tﬁé purchase price. However, the -’
transfer and the two mortgages could not havé been.fegistered

-

becanse of the Plaintiff's caveat.

Upon Mr. Mitri's failure to settle, I consider

+hat the Plaintiff would then have been advised that he should

L]

. bring an action for specific performance against Mrs. Portexr and

-Mr. Mitri. He would thereby seek an ordexr that Mrs. Porter

transfer the land to the Plaintiff upon the Plaintiff assuming
Mr. Mitri's liabilities to Mrs. Porter. Alternatively, he

would seek an order that Mr. Mitri be reguired to enforce his

agreement with Mrs. Porter and then to transfer the land to the

Plaintiff; In that even the Plaintiff would receive the land

subjéct to Mrs. Porter's mortgagerw~¢Hépruld then be able to

- discharge that mortgage plus any interest due thereon out of

the balance purchase price due to Mr. Mitxi.  In the result
he would acquire a clear title for no more than . the price he

had contracted to pay under the agreement.

This would be a significantiy'different position
from tbat which occurred as the resuit of the lapse of the
caveat.- Then,'as'yas made clear in the judgment of Chilwell, J.,
the Plaintiff's interest as purchaser ranked after both mertgages
which were, of course, by then registered on the title. In
those cifcpmstances an action for specific perfofmance would

achieve little because the amount required to releasec the two

mortgages together with interest that had accrued thereon would

have been substantially more than the kalance purchase-price

payable by the Plaintiff.




Had the caveat not lapsed and £he Plaintiff
received the advice to which I have referred, I believe he
would have proceeded with the action ﬁer specific performance.
He said that he had no doubt that had he been able to settle
on the original terms he would have been happy to do SO. He
made a tender of settlement on the 15th Novembel, 1979
Further, an action for specific performance would have appeared
to_him to have been the only way to secure the benefit of the
$22,000 deposit he had paid. Mr. Mitri's precarious financial
position must by‘then have been apparent. Certé&nly the
Plaintiff said in evidence that by November he decided against
an‘action for speeific performance and to endeavour to recoveyr
h;s deposit by action against Mf: Mitri, because the ﬁhole
transaction seemed to have turned sour. So it had. But in
my view this was because the Plaintiff had lost the advantageous
positipﬁ he would have enjoyed had hie first caveat not lepsed.

For these reasons I am s;tisfied that the negligence
of the Defendants ln.allow1ng the caveat to lapse caused the

Plaintiff to lose the opportunity to complete his purchase on

-the terms set out in the agreement into which he had entered.

DAMAGE

£l
45}
r

The Plaintiff advanced his claim for the damages
resulting from the lapsing of the caveat on the basis that he
thereby had lost the value oFf the bargain. Alternatively, it

was advanced on the kasis of wasted expenditure.

-

The lost bargain principle in the context of

professional negligence is thus stated in Dugdale & Stanton oh

Professional Negligence, para. 33.15:-




o

" Tn a humbexr of situations a professional person
employed as an agent may owe an obligation to
ensure that a bargain is secuvured for his
principal. 1f the agent negligently fails to

achieve this result, the measure of damages owed
to the principal will be the value of the lost
bargain to him. " :

-

This principle was applied in the case of a

negligent solicitorx in Jarvis v. T. Richards & Co. (1980) 124

Sol.Jo. 793, where a plaintiff was entitled to recover the
value of the flat she would have received under an agreement.
that she was unable to enforce because of the negllgence of

her solicitor.

The ﬁore common method OE assesing lost bargailn
damages in a transaotlon of this kind is o take the difference
between the market value and the contract price. = Here there
is no evidence that there was .any difference. -~ Rether the price
received'et the mortgagee's sale suggests that the contract -

price was close to the market value.

Part of the %alue of the baréain into which the
Plaiﬁtiff had entered was the depesit he had paild in accoxdance
with the agreement. itad the agreement been concluded he would
have received the valua cf this deposit because it was also part

payment of the purchase price. 2s a consequence of the loss

ot

. of his bargain with Mr. Mitri he also lost the value of the

deposit that he had paid.

Tt was submitted on behalf of the Defendants that
if the deposit were to be taren as the measure of damages, then
t+he maximum damages should e $17,350, belng the amount Of the
deposit less the agent’s commission of $4,650. The agent had
a lien for that commission pursuant to s.50(4) of the Real

Estate Agents Act, 1976. I do not accept this submission.

it is, of course, correct that Mr. Mitri as vendor received




RISV Helo &5 bdl dS the rlaincifir was concerned the full
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$22,000 was in part payment of the purchase price. Therefore
when he lost his bargain he lost the benefit of the full sum,

H

not the net amount after deduction of the égent‘s commission.

In advancing the alternative wasted expenditure

approach, Mr. Bryers referred to McGregor on Damages, 14th Ed.,

P.26:~

" Sometimes, however, the plaintiff may be. ' '

compelled by law or by circumstances to -
frame his suit on a different basis as to
damages, not on the basis of the loss of
his bargain, but on the basis of his out-
of-pocket loss. In other words, he is
claiming not to be put into the position he
would have been had the contract been
\ . performed, but to be put into the position
he would have been had it never been made,
which is a normal measure of damages akin
to that in: tort. In such cases expenses
. incurred in preparation or in part :
- performance will be.properly recoverable
. and will not involve an inconsistency of
o compensation. . . . )

It is not necessary to rely on the waste of .

ekpenditure.ground in’connection with the. deposit. -

It 'is relevant to the claim for architectural fees
of $540.46. These were incurreé‘after the Plaintiff’signed the
contract with Mr, Mitri and after the Plaintiff entered into his
contradt with the Déféndants, made when the Defendants were
instructed to act fér him. Tﬁus it is not necessar& to consider
this claim in the context of pre-contract expenditure (Lioyd wv.

Stanbury (1571) 2 All E.R. 267, Anglia Television Ltd. v. Reegd

~ + (1371) 3 211 E.R. 690, C. & P. Haulage v. Middleton (1983) 3

"All E.R. '94) .

The account was for drawing up plans for altering
the premises at 10 Arney Crescent. As the result of the loss

of the bargain that expenditure was wasted. It is therefore
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The Plaintiff also claimed $935.20 legal costs in

bringing the proceedings

adjﬁdication in bankruptc

were expenses the Plainti

not atteﬁpted first to pu

deposit from_Mr.'Mitri, h

against Mr. Mitri and!obtaining his
Y. Mr. McElrea accepted that these
ff was bound tec ingpr-because had he
rsue his claim for recovery of the

is failure to do so could properly

have been raised by the Defendants in defence of any claim

against them. These cos

- JUDGMENT :

- The Plaintif

befendant for $23,475.66.

ts then are also recoverable.

-
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f is entitled to judgment against the

He is also entitled to i§§erest at 11%. $22,000

carries interest from the
allow a period in which t

bring his action for spec

Mr. Mitri to a conclusion.

interest from the 24th Se
account. The fees of $9
1981, being the date of t
He is . also e
together with witnesses’

by the Registrar.
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Martelli, McKegyg, Well

. Russell, McVeagh, McKe

lst February, 1980, being a date to
he Plaintiff would have bkeen able to

ific performance against Mrs. Porter and
The architect's fees of $540.46 carrie:
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35.20 carry interegt from the 25th March,

he account.

ntitled to costs according to scale,
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