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FURTHER JCDGHMENT OF CASEY J.

_‘

In ny judgment of loth October 133
that Clause 3(1) (b} of tihe Accidant Compensaticn Earners
Schezme Levies Order 1973 contemplated as the proper classificatic
for employees only cne industrial activity of their emnlover
from the list in the Schedule, and it must be the one which
most accurately described the latter's industrial activity as
definad in Clause 2. I zlso referred to the gqualificatiocn in
Clause 3(2), which applies in certain circumstances wihen an
employer is eangaged in move than one industrial achivity.

At. the hearing on 1l2th October Mr Mines (for the Corporation)
made lengtliy submissicns and tendered material relevant to
Clause 3(2), and I thought there was sufficient to enable ne
to draw an inference that the Appellant kept appropriate
records, requiring classification of the empliovees concernsd

507 - Road and surface conztruction

in this appeal into Class
and repalr etc. However I was not prepared to draw tais

inference without giviag tihe Council the cpportunity te producse
further evidence and subaissions about its recording and
acccunting procedures. Owing to thwe directicn the case had

taken previously, the relcvance of Clause 3(2) may not have
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been apparent to the parties. At no stage during that

hearing was it suggested that Clause 3(2) had any relevance
and I said as much in my judgment.

The matter came before me again on 19th June 1384
when Mr Clark continued to appear for the Appellant, but Mr Paki
replaced Mr Mines for the Corporation. It was agreed that he
also could adduce evidence and make submissions. Mr Clark
confined his remarks to Clause 3(2). However, Mr Paki dealt
not only with that Clause but also submitted that Clause 3(3)
applies to require the classification sought by the Corporation
and I gave Mr Clark leave to make submissions in reply, and
these have now been received. He guestions the propriety of
the Court entertaining this additicnal point at this late stage,
especially as none of the evidence had been directed towards it.
However, he also made submissions about the interpretation of

the subclause, and its place in Clause 3.

As I have already noted, Clause 3(l) provides
that "except as hereinafter provided", employees are to be
classified according to the description of industrial activity
vhich most accurately describes that of their employer.

Subclauses (2) and (3) are as fcllows:-

"(2) Subject to subclause (3) of this clause, where
an employer iz engaged in more than one industrial
activity and for the purposes of managing and
operating any one industrial activity maintains
records whicu clearly separate to that cne

industrial activity the employees employed therein,
and the earnings as employees paid to those employees,
then, for the purpose of calculation and payment of
levies, the emplcyzes so employed shall be classified
in the employer's industrial activity in which they
are so recorded.

(3) Where an emvloyee does not actually undertake

work ncrmally performed by employees engaged in the
employer's inductrial activity, cor any division of

that industrial activity, but the employee's work
contributes tn or services that industrial activity

or divisicn, then, for the purpose of calculation

and payment of levies, that employee shall be classified
in thav descrintion or division of is employer's
inductrial activity:

Provided that, if such an employee is engaged in work
which contributes to or serxvices more than one of his



employer's industrial activities, that employee shall
be classified, for the purpose of calculation anc
payment of levies, in the description oxr division of
those industrial activities to which the employee's
work contributes or services and for which the
highest rate of levy is prescribed by this order."

Having regard to the qualifications and exceptions
in subclauses (1) and (2), the task of classifying an employee
under Clause 3 should be approached by asking firstly whether
he comes under 3(3); if nct, then cne turns to Clause 2(2) to
ask whether his employer is engaged in more fhan one industrial
activity for which it maintains the appropriate records. If
this does not apply, then he has to be classified under sub-—

clause (1).

turn first to Mr Paki's submission that all
employees engaged on road work come under subclause 3(3). I
think this must fail at the outset. It applies only tc those
personnel who do not "actually undertake work normally

performed by employees engaged in the employer's industrial

activity" (emphasis added}. Although the term "industrial
activity" appears in the singular, it must be read in conjunctior
with the rest of Clause 3, acknowledging that emplcyers can
engage in more than one activity. It certainly dces not state
that the employees considered to be working normally are only
those engaeed in the "classification" activity arrived under
Clause 3(1) (b) - i.e., that description in the Schedule which
most accurately describes the employer's industrial activity.
Road construction, maintenance and repair workers are engaged
in one of the Council's recognised activities, and it would be
unrzalistic to limit the words I have underlined - "the
employer's industrial activity" - in the way Mr Paki suggests,
as meaning simply the Council's overall function of organising
and administering -the provision of services to the communityv.
In my view they mean in this context a particular activity of

tive employer in which its workers are normally engaged.

As appears from my discussicn of
applicable to Clause 3(2), roading is a function of the Council's
Works Department, but its individual employees mav at any given

time be engaged on other distinct activities. When they are
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r normal work in that

engaged in rcading it is as part of thei
Department. In my view subclause 3(3) is designed to cover hes

"odd lot" worker who deces not fit into the general pattern of
work dcne by other employees engaged in the industrial activity
as part cf their normal job, but who contributes to or services
that operation. As an example, I would suppose a cleaner

(not an independent contractor) employed on an intermittent
basis on special cleaning jobs in a bakery might come under
thig provisiocon.. So I conclude that if the Council's roading
workers are to be levied under Classification 507 it must be as
a result of the application of subclause 3(2) to which I now

turn.

The appeal is concerned with the year 1979 and
although the Council has no doubt updated its accounting
systems since, I am satisfied (as one would expect) that it
did maintain detailed primary records in the form of time
sheets for each employee in the Works Department setting out
tlie hours spent each day on various jobs, and these were
checked and certified by a supervisor. From the samples
supplied I am satisfied that they cannot fairly be regarded
as records "which clearly separate to that one industrial
activity (i.e. 507 - Road construction, repair etc.} the
emplovees employed therein and the eafnings as employees
paid to /them/". As a typical example I take the sheet for
Bruce Lowrey; on the first day he worked eight hours géneral
maintenance all areas; on the second, eight hours general
maintenance Hobsonville Road; on the third, general maintenance
for three hours on Hobsonville Road and for twc hours on Ranul
Avenue, then two hours on the fcotpath I'cn Bucks Road anc one
hour general maintenance Cyril Road. The next three days
were spent between footpaths and general maintenance,
interspersed by two hours as a flagmer on rouncabouts. He
received a special allowance for two dead ca*s. Another
worker, Mr Butts, was engaged for one week on stormwiater, a

rubbish run and "goal posts".

Mr Paki concentrated on two cateqeries of road
worker - namely, these engaged under the DP.E.P. Scheme and 1ts

predecessor, and work which was done tc gualify for Hational



Roaas Board subsidy. The former worked mainly on footpaths.
and Mr Clark concedea that this could be regarded as road wori
within the meaning of Classification 507. On the other hand
only the construction and maintenance of the carriagsways
qualified for National Roads Board subsidies. I am satisfied,
from the Roading Policy and Procedure MManual issued by the
Board, that most of the work prescribed therein would also
fall within Classificaticn 507. There are some obvious
exceptions such as the construction and maintenance of bridges

or ferries but they should present ro problem.

The point about both these areas of activity is
that proper wage records must'be kept by the Council and be
separately available for costing those portions of roading
construction or repair undertaken in accordance with these
schemes. This emerged very clearly from the evidence and I
have no doubt that the Council was requiredto keep these
records and did so. They would fall withiIn the raquirement
of Clause 3(2), as records clearly separating the earnings of

- employees engaged in the industrial activity classified under
Item 507. However, the other resquirement is that the records

must clearly separate into that industrial activity the
employees employed therein. The P.E.P. workers present nc
problem because they are taken cn for a specific job and are
not engaged in any other activity for its duration. However,
the only reccrd submitted to me of employees engaged in subsidise
work were the time sheets to which I have referred, and the
Council's organisation charts setting out the structure and
perscnnel in its various departments. Its Road Workers are
listed under "Works Department" and I imagine there are similar
listings for those engaged full time in water works, drainage
or sewage, library and other activities which have been
acknowledged as.fitting into the appropriate Classifications
and levied acccraincly. As I have already noted, the problem
with the Works Department is that its employees are generally

engaged on a range of activities involving different

1]

Classifications and rates. There is ncthing in the material
provided which would entitle me to find that the Council
maintained records clearly separating its workers in that

Departnent into the industrial activity of road construction
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and repair etc. under Classification 507, apart from the

P.E.P. workers. If in fact the Council had kept and prcduced
a record of named employees engaged on a particular subsidised
National Roads Board job during its course, the position might

be different.

The effect of this further hearing is therefore
to confirm the overall view taken con these Regulations by tae
Appellant. On the evidence submitted to me I find that only
the P.E.P. workers fall within the classification provisions
of Clause 3(2) of the Levies Order. As this was very much
a test case it may not be appropriate tc make any order for

costs, but I will hear Counsel con this if necsssary.

Solicitors:
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