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J. Conradeon for Respondents

\ ,  / 4
Judgrment  :  Jb March,  19g4.

JUpGMENT. OF VAUTTER

Thie is  an appeal  aqainst  a  judgment  of  the
Dist r ic t  cour t  a t  Dunedin der ivered on r r  August ,  r9g3 ln
respect of a civi l  action in which the appellants were the
pra int i f fs  and the respondents t rad ing as Gray Bros. ,  Bul lder t
were the defendlnts. The basis of the action is succinctly

statgd in the judgrment in the fol lowing ways

xrn th is  case the p la in t i f f  sues for  damages forbreach of. a paTlri ,  writ ten and pariry verbalcontract to buird a garage erected n| tne aerena-an rs . f o r  t he  p ta i n t i i f  r n  r g?6 .

The Amended Statement of Claim alleges twocausee of  act ion,  both of  which are fu t lyden ied ,  name ly : -

(r) that the defendants in erecting the garage
nere in bre.ch of an impried term tnat-ine
retaining wallg would bL drained and
backf i l led;  and

J .
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(2) thatr alternatively, the defendantg were
negl igent  in  fa i l ing to  dra in and backf i t l
the reta in ing wal ls .

damages c la i .med tota l  $5r936.09 made

Cogt of remedial repairs to the
property

up  as  fo l l oss : -

$3,0 r8 .24

The

(a )

(b ) Civi l  Engineerrs fees for inspect ion
report and recomnendations aa to
remedial work 917 .85

(c) General danages for general trouble
rrorry and lnconvenience 2, 000.00

$5  r  9  36 .09

In addit i ,on, there ia a prayer for interest and cogta."

Having heard the evLdence of the two plainti f fsr in excavator

driver Mr Finlayson and a coneult lng registered civi l  engineer

t lr Hadley called for the plaintl f fs and the two partner defend-

anta and a further consult, lng engineerfa report obtained by

the defendants having been placed before him by consent, the

Dist r ic t  Cour t  Judger  G.J.  Seeman,  EBg. ,  found for  the defend-

ante with the ugual award as to coats.

The. reeerved Judgrment in this case is said by

the appellante to reveal a number of erroro as regards the

f ind ings of  fact  and the law ag appl ied.  In  the f i rs t  p lace,

it  is said that the judgment proceeds in eeveral respects to

deal with lhe case on grounde whlch were not advanced on behalf

of the plainti f fs and formed no part of their caae. It  ghould

be mentioned that in thl i  caae the record of proceedings in the

Distr ict Court Le very completd and givea every indication of

being presented with meticuloua accuracy. It .  includee a

verbatim record of counselgr opening submissions. For thie

reason I thlnk i t  mugt indeed hre said at once that the
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praintiffet caae was indeed advanced sorely upon the baeis
of breach of contract although the reference in the preadlngs
to arreged negligence on the part of the defendants may have
caused the Judge to think that the poeltion was othemi'e.
Al' l  that was here intended, it seema clear, was to rery upon
negligent perfornance of the contractuar obligatione as dlstlnct
from breach of an inplied term which, of cour'e, involves very
much the aame ground on the facta. Mr Marks in hls argunent
on the appeal eought to reserve his right to argue that a
tortious baele of t iablrity naa indeed avairabre to hlm as an
alternative caugc of actron but did not see.f to argue thig
aa regards the authorlt iee on the gueation. He wag lndeed
wise not to do Eor r thlnk, becauee the force of his crrtlclmr
against the judgrment. appealed from regts to a fairly gubgtant-
ial extent on the contentlon that the Judge hras led into Qrror
by hls concludlng that the nratter Lras, to a gubstantiar extentr
to be determined on the bagie of torli6us princr.ples regardrng
negligent miaatatementa and was affected by the etand adopted
by courta in thls country with regard to the question of coni
current riablrfty in tort and contract - the raw as estabrlrh.d
by the decigion of our Court of Appeal in .

'  (1973)  2  NZLR 100 (wh ich  tha t
court now.recognlaea as at leaet warrantlng recongideration in
the right of the aubeequent decisione of the .House of rords tg
a contrary effect) (ae'e

(1982)  I  NZLR l?g  a t  p . lg l ,  pe f  Cooke and Roper ,  JJ . )

lhe baels of the appel. lantar argument that the
judgrment in questron Ls founded upon wrong premises reata on



pra int i f fs t  a l regat ion that  the contract  wae of  euch a nature
that there arose an implied term that the retaining warrs of
the garage wourdr d8 part of their construction, include
provision of drainage of the footinge and backfi l l ing behind
the wall- Thege warls, i t  ghould be mentioned, were so praced
as to involve the very important functi.on of providing support
for the foundationg of the houee iteelf once the excavatron
had been carried out to provide for posit ioning of the garage
in the deei red poai t ion.

There was indeed throughout the lengthy evidence
presented a complete unanimity on one queation. This was that
sound building practlce ungueationabry required euch retaini.ng
walrs as these to be drained and backfi l ted. rt rras not at any
stage disputed that a contract for the conatructi .on of such a
garage as th ie  invorv ing a s i te  excavated as i t  was r ight  up
to the foundati.ons of a eubstantiar brick veneer dwerring,
ca l red for  dra inage and backf i l l ing.  The p la in t i f fs r  ev idence
was very c lear  and def in i te ,  that  th is  hraa not  a  mat ter  d ie-
cussed in any wey when the contract was entered into. rt  uae
only, Mr Gough 8ay8, When the rear retalning warr of the garage
vtas partry constructed that he raised a query a8 to the matter
of  dra inage.  and backf i l l ing.

The plainti f{s acknowredged that they undertook
to have the excavatlon carried out but understood that this
would be done under the control of the defendantg. There was
no d ispute as to  th is  but  what  the c le fendants c la im is  that
there was an expreaa term in the oral contract agreed upon
t ha t  a l l  d fa inac re  a ta  l . r a t  G . :  r  r  i
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the i r  contract  and deal t  wi th  by the pta int i f fs  themselves.

This htas not pleaded by them but i t  is confirmed by lctter

pr ior  to  t r ia l  the p la in t i f fg .  so l ic i tors  urere advised that

this defence would be put forward. The situation thus resolved

i tse l f  in to a a imple quest lon of  fact .  Did the p la in t i f fs  enter

into an open contract in which the ordinary principles operated

as to compllance wit,h accepted standards of good workmanshlp

for the type of construction involved and such is to be imprlgdr

or was a special contract entered into whereunder the defendantl

were absolved from carrying out a part of the work acknowledggd

aa  essen t i a l?

For the pl.aintiffs tt is argued that the judgtrent

fails to dear eatisfactorlry with the question of an inplied

term and ae regarde the queetlon of the expreaa term contendcd

for by the defendanta overrooks the fact that the burden of,

proof on this issue reeted upon the defendants who were assert-

ing t,he exigtence of such a term.

Wi.th al l  reepect to the Judge it  must, I  think,

be accepted that the point that there must here clearry havc

arisen an implied term rel.at ing to drainage and backfi l l ing,

unlesg guch waa expreesly excluded, Beems to have been over-

looked or obscured by other considerations wtuich do not, r

conclude, have any rear relevance to thig point or were not

rerevant by reaaon of the evidence as adducecl and the way in

which the respectlve caees of the part ies were preaented.

Both the engineers and the defendants themselveg
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and shourd not have been omitted. rt is beyond doubt in

evidence that the omieeion was causative of the part ial

corrapse of the house foundations in the vicinity of the

reta in ing wal l  o f  the garage.  on p.3 0f  the judgment  i t

sa id :

,I t  is not dieputed in either of the engineering
reports, t ,hat becauge the retaining wall at th;
rear of the garage lraa not provided with an adeguate
drain and was not backfi lred the land upon which rhe
house waa originally bull t  sl ipped forward into the
gap le f t  a t  the rear  of  the reta in ing wal l  (and under
the sun deck) wittr the result that there was consider-
abre settrement and movement under the houee rendering
it atructural ly ungound and there hraa f looding of
yaler through the rear wallr up to nearly half i ts
helght ,  in to the garage area.o '  

*  
,

There is, however, a Btatement on p,6 which appears to  be in

conf l ic t  wl th thte ear l lcr

to the sentence readlng:

f ind lng as to  caugat ion.  I  re fer

the

i s

" rn regard to  phys lca l  causat lon r  would arso be ref t
in conglderable doubt that the major damage to the
pla int i f f re  house could be at t r iuutea to  i . te  fa i lure
to backf i l l  behind the garage waI I . "

In  the judgment  i t  ie  a lso sa id:
L

"The real  ieeue in  th lg  cate,  however ,  is  that  the
pla lnt i f fe  aay that  they rer led on the bui lder  as
an expert tradesman not only to erect the garage,
but to colggl-eqlall conaequential work theieon in
accorda ;;;"a!rena-
anta claim that the control 0f the operation hras
solery in the handa of  the plalnt i f f i ,  part icutarry
Mr Goughr and that as I{r Gough had made it c}ear that
he was arranglng for Bome of-the work to be done by
another contractor engaged by him and doing a tot ot
the work hlmeelf, they ners ieatly on no different
level than other Bub-contractors Lo the plaintiffs.

The defendante further contend that the coneequentiar
workr that  ls  the n€cersary drainage and backf i l l i .ng,
wag no part' of thelr contract, and that euch work, I i
i t was neceggary, wag a matter excrugi.vely under r4r-  Goughrs  cont ro l . "
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The f indings

are prefaced

proof :

th ig  aspect  o f  the caae,  i t  has to  be noted,

the fol lowing reference to the burden of

"It  is important to emphaaiae the importance of the
burden of proof - and to specif ical ly point out
that the general princlple is the proof of matters
in legal proceedlnga ie that he who aBaerts a fact
hae the burden of proving it ,  and in a civi l  claim,
must  do so on the balance of  probabi l i t ies- '

judgment then continueas

'Here,  f rank ly ,  there is  a  pauci ty  of  ev idence and
a dispute aB to what was the verbal agreement be-
trreen the part ies. I ' l r  Gough claime that he took
advice from the defendantsr dB builders. l le says
he rel ied on them to advige him aa to what should
be done. On the other hand there is evidence that
he retained control of the operation by arranging' 
for his ohrn contractof to excavate the gite for the
garage, although claims that his contractor nas to
ao tnat work under the defendant's supervJ'sion.

The defendants as buildera owe the obligation to
bulld in proper and competent manner. They are
alao I iab le for  profeseional  adv ice g iven as
builders. That iray be argued aa extendingTo the
ff i-fal lure to give advlce as to what id good buildlng
pract ice,  but  on ly  where i t  is  c lear  t 'o  the bui lder
tnat nlg trade ski l , ls and expert ise are being rel ied
upon by the owner. I t  ie one thing to engage a
sk i l led t radesman to g lve profess ional  adv ice
relating t6 tr i ,s trade, Uut i t  is quite another to

, rely on casual remarkg made in the cOurSe of conver-
sations while work ie being carried out, without
making it  clear that any queationg or remarks are
beinq aeked in a profesi ional capacity and thafrhe

a

The defendante deny that they rtere asked any advice
but they do accept that they were asked to prePare
a plan of the garqge and that they applied for the
Building Permit from the Green Island Borough
Council .  The defendantgr advice ig thac l ' tr  Gough
retained overal l  controt of the operation, and that
he would take charge of the rexcavation, footlnga,
f l e ld  d ra ins ,  and  tha t  ao r t  o f  t h ing r . '

The inrmediate diff lculty which arisee concerning

al l  th is  ig  that  there brar .  ae the record ehowe,  Do ev idence

by
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of the operationf, ineofar as the buirding of this garage rraa
concerned' Al l  that the evldence ehohred was that the prainti f fs
undertook to get the excavation carried out to provide the site
for the garage, to put a froor i .n the garage themserves when it
had been conatructed and to carry out any rining work and
landscaping warre and the rlke to comprete the randscaping
rayout suited to the new conatructlon. Thig clearly did not
in my view amount to asgumlng contror of the operation of the
conatruction of the garag€ tteelf.  The evidence indeed of
the defendant Mr u.J.. Gray hinraelf ghows that the concrusion
reached by the Judge that the defendantg were, simpry in a
posit ion equivalent to that of aub-contractora ie not in
accord with the ev{dence prercnted, rn hle cvldence in chief
a t  p .50  the  fo l l ow lng ,passage  appearss

"Now, did you understand yourself tocontractor  in  th is  job? 
- . . .  

We were
des ign .  t he  p lan , ,bu l ,  y " " ,  

- f  
suppose

we took the permit oul,.

The Court

be the main
employed to
tde r{ere.

The permit of courae wourd be in your name to carryou t  the  job  wou ldn . t  i t ?  . . .  yes . i -
t

consistently with this there was the evidence of the excavator
driver who deposed in his evidence as to carrying out the
excavation to the reguirementg and under the direction of the
defendante and whose evidence was not in any, wqy carred into
quest ion.

rt further has to be noted that the statement of
claim in the action, and indeed the opening addresg on behalf
of  the plaint i f fe arso, make i t  crear that  the praint i f fs were
n o t  s e e k i n q  t o  f o u n d  r h o i r  a r r . r _  : - -
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advice given by

therefore,  does

defendants and rdhat  is  sa id in  th is  regard,

aerve to  c lar i fy  the poei t ion.

fhe aspect which counsel for the appellant put to

the forefront of hie argument in support of the appeal, however,

relates to the two issues to which I have already referred and

which I must agree, must on the waY in which the matter htas

presented and the evidence which was adduced determine the

ques t i on  o f  l i ab t l i t y  l n  t h la  caoe .  The  f i r s t  i s ,  as  I  have

said, whether or not the contract on the basis of the evidence

presented by the p),alntl f fg was one in which fhere was to be

implied a condit lon that the defendants as buil t lers of the

garage would,  in  the construct ion of  the reta in ing wal ls  thcfgof r

prov ide dra inage and backf i l l ing.  On th is  aspect  there ig ,  q f

courser ro doubt that in general where a contractor undeftahet

to erect a building there is a condit ion implied in audh a

contract that accepted trade uaages wil l  be observed in thc

carrying out of euch work but of courge the incorporatlon of

such an implied term wil l  not ariee i f  the actual agre&d ternr

exclude euch an t lmplied warranty. I t  was necegsary in thle caqc,

therefore,  to  consLder ,  f i rs t ,  the nature of  the cont tdct  to

ascertain whether i t  was of such a kind as to give r ige to an

implied condit ion that drainage and backfit l ing wourd be proTldcd

for the retaining walls in the absence of sq$e expiesd agreenaat

to the contrary. The principres to be applied - lre2 aa ur Marke

stated' to be found conveniently col lected in the J9lnt Judgrnent

of cooke and Quil l iam, JJ. in Dgvonport Boroqgh co+$ell_ v.

Robbins (1979)  I  Hzr ,n I  a t  p .23.  From the passage i6 inmehclng

at  l ine l7  i t  w i l l  be aeen that ,  in  genera l ,  the condi t ione

the

not



be sat is f ied i f  i t  ig  -  ( I )  reasonable and equi tab le;

(21 neceaaary to  the businegs ef f icacy of  the contract  so

that the contract would not be effective without i t ;

(3)  so obvioua that  l t  goea wLthout  say ingr  (4)  capable

of  c lear  exPress loni  and (5)  does not  contradlc t  any exPresa

term of t,he contract. Thg judgment does not in fact contain

any examination at al l  of thla question as to whether or not

a condi.t ion such ag that rel ied upon by the plainti f f  could

properly be regarded as one that ehould be irnpl ied. The

reference to trthere belng nO written evidence to supPort the

plainti f fsr clalm rogardlng the al leged and implied terms of

the contractx aPpears ()n i t !  face to be a contradict ion in

terms but i t  may well be, al l tr  Conradeon submitted, what was

intended to be read out of thia statement is that insofar as

the contract waa reduced in writ ing i t  was not of such a nature

as to support the implied term for which the plainti f fs con-

tended.  I f  th ie  is  Bor  of  couree,  then there is  the d i f f icu l ty

that no reaaons for thie conclugion are given. The existence

of an implied term could, of course, be negated by proof of an

express term with regard to thls asPect. I t  is to this aspect

that the appellant directs i ts major attack on the judgrment.

The evidence ahows that i t  wag the defendants and the defendantg

alone who were endeavouring to eBtablish that the oral terms of

the contract included the exprees term that the plainti f fs

would provide the drainige and the backfi l l ing for t,he wall,

i teme which the defendants ful ly appreciated were neceaaary

for i ts safety. As wil l  be seen from the passage in the judg-

ment which I have quoted above, the treatment of thig lssue ls

prefaced by a reference to the burden of proof of a Part icular

I t
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and the tenor of the judgment as a whole can only, I  must ady,

in my view, be read ae indlcating that the burden of proof

with regard to the queetlon of the exiatence or non-exiatence

of an expreaa term relating to drainage and backfi l l ing was

regarded as rest ing upon the p la in t i f fs .  This  i t  c rear ly  d id

not, as indeed Mr conradson concedes. The record indeed show;

that he made juat guch a conceagion in the courae of the sub-

missione made by counsel at the hearing. It  wag the defendantt

and they alone who were agsert ing that there wag guch an exprgtf

te tm.

Having regard to al l  theae consideratl ,ons I am

constrained to take the vlew that there are indeed errors here

in the application of the law to the facts and that the judgnont

for the defendants cannot be al lowed to stand. The queetlon

then ie as to whether there are suff icient facts preBented to

this Court to enable the natter to be adjudicated upon lnstead

of i t  being referred back for further consideration. r thlnk

that there are. As indeed the Judge f inds near the beginning

of his judgrment) tne facte relating to the building of the

garige and the cauae of the damage are not rearly in dispute.

r am quite satiaf ied that in the absence of some special

st ipulation to the contrary incorporated into the contract

the defendants, as a f irm of buirding contraptors by their

contract  to  bui ld  th is 'garage incruding aa i t  d id  wal ls  which

crearly had to fulf ir  the furrct ion of retainlng warls, aegumed

an impried obrigation to build the walr according t,o accepted

building etandards which, on al l  the evidence including that of

the defendanta themselves, required drainage behind such walls

and backf i l l ing.  such an impl ied condi t ion c learLy in  my v iew
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satief ied al l  the reguirementg which in law must exigt before

an implied term is incorporated into a contract. Both the

expert engineerg and the defendanta themselveg acknowledged

that such work wag reguired by accepted Btandards of good

buirding practice. The defendanta, by accepting the role of

the builder for the purposes of the local authorltyrs building

by-laws would be the perlons to whom the local authority would

rook to see that the requl.rementa of the buildlng by-laws were

met and the englneerr Mr Hrdley, although conceding that these

part icular mattcrs wore not speclf lcal ly deart with in the by-

laws gaid that complrance wlth accepted atandarde of buitdlng

practice which thc by-1awr do call  for crearry required such

work to be done. The defendanta in effect acknowledgecl that

i t  was their responsibirtty to deal with the requirement of

the bui ld ing by- lawe.  They,  and not  the p la in t i f fs ,  deal t

with the local authority over the question of substitut ing

brock conatruction for re-r.nforced concrete in the retaLning

warle. rn my view, the argurnent in favour of an impried term

on this aspect is, on the evidence, overwhelming and the only

question was whether the irnptyinq of such a term *as negatived

by expresa agreenent ag the defendants contended it  was. Thla,

as has earl ier been pointed out, necessitates a coneideratl .on

of whether the defendants had diacharged the burden of proof

resting upon them to show that the oral contrlct did incorpgrqte

such a term- This requirea an evaluation of the evidence to

determine which of the two vergions should be preferred. Thet€

are' as l lr  Marks has eubmitted, a number of facts appearing

from the evidence, part lcularly that of the coneurt ing englneer

and of the defendants themeelvea, whlch tend to show that the
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preferred to that put fonrard by the defendants. There was,for exampre, the evidence of Mr Hadrey that once the wall hadbeen erected in the way it  wag it  was imposeibre to drai.n behindthe wall '  There na', further, his evidence that once the defend_ants had compreted the walr i t  wourd be extremely diff icurt tobackfir l  behlnd the warr. The detai led pran prepared and s.b_mitted by Mr Hadrey nakes lt  gulte obvioue that this was so andsupports h18 statement that he dld not believe it  waa intendedthat there be backflrt  after the job waa completed orr , .a hesaid '  i f  that  wag ln tended x i t  wae a pret ty  odd arrangenentn.when there ie coupred wlth thls evidence the gdatements ofthe defendant  ! t .J .  Gray aa l t  be ing , ,pogeib le,  
to  backf i l lthe. wa' '  after i t  was compreted although obviously on alr the 

.
evidence in a compretery unworkrnanrike, diff icult and t ime_consumingr mannerr the admlgal0ne that nothlng is said to thepla int i f fs  a f ter  the compret l0n of  the war . l  about  the factthat no drainage or backfir l ing had been carried out and theadmission that the clefendanta went ahead and compreted thework whire the prainttf f ,  Mr Gough, waa away from Dunedin,it becomes cleal in my view that the preponderance of evidencetended's t rongry 

in  favour  of  the conclus ion that  the pta int i f fa lversion that nothing was said when the contract was entered ingoabout this matter of drainage and backfi l l ing was more probablytrue than the version put forward by the defendants.

Ae Mr Marks submitteil, it would indeed be asomewhat extraordinary situation that the plainti f fs andthe defendantsr uhen discussing the work and making deretionsfrom the original specif lcatlon prepare,l by the defonrr:^*- :_



htere to accept responeibir i ty, should deal with the matter of

the excavation but record nothing at al l  about the drainage

and backf i r l ing of  the reta in ing war l  notwi thstanding the

fact that the defendantg, according to their evidence at the

hearing, clearly apPreclated that thie work was vital and that

the defendanta had alwaya prevlouely made provi.sion for such in

bui ld ing a reta ln ing wal l .

[he recorded evldence overal l  certainry reaves

me in no doubt at arl that the defendants here fai led to

estabrish their verslon of the terme of the gontract as more

likely to be true on the balance of probabir i t ies than that

of the plainti f fs and indeed there are statenents in the judg-

ment appealed from wNch indicate that had the matter been

approached on the basis which r accept was the correct one,

the Judge would have come to the l ike conclusion.

r accordtngly concrude that the plainti f fs hfo

entitred to succeed in thelr craim. There being no ri irgge8tion

that any furthef evidence neede to be called to enabl& t.he

darnag6s to be properly quantif i .ed, r proceed to deal hlth thig

aspect also. rt is undisputed that the account of f , i6wner and

company l, imited for repairs to the property rerated aelely to

repaire necessitated by the fai lure to drain and begli f iu the

re ta i n i ng  wa l l e  and  t h i s  amoun t ,  vLz .1  $3 ,01g .2 { ,  i " ,  r  ad judge ,
properry recoverable. The partl.es themserves reachGd agrbo-

ment that the fees of the civir engineer for inspecti"ng;

reporting on the damage to the dwelring and superintendc.rti

r epa i ra ,  t o ta l r i ng  $g r7 .85  shou ld  be  appor t i oned  as  to  80 t
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balance to unrelated damage to the house.

inc luded here is  accord ingly  $?3{ .28.

The amount to be

Thig leaveg for  congiderat ion the c la im of  $2r000

by way of general damag€g advanced by the plainti f fs. The

consideration of thls head of damage ig made more diff icult

becauee in the amended statgment of claim no facts at aII are

pleaded upon which any clalm for general damagee could be

founded whether a! danaga! fOr breach of contract or in tort.

No objection, hOwsVer, Sggmt tO haVe been taken to the inclug'

ion of the claim ln the prayer f,or rel ief and no point waa

taken aa regards pleading in the argument before me. The

plainti f fs, l , tr  and l. lrs Gough, ,without objection, gave quitc

lengthy evidence at the hearing in accordance with the atttc-

ments on this asPect made in the course of the opening addrals

for the plainti f fs. This evidence wag, in the main, conflnrd

to a detai led deecript ion of the l imitationa placed uPon tha i

use of the houee fol lowlng the subsidence guch as the fear of

using the f i ,replace in l tg inaupported condit ion, the l irnlt lng

of the number otf people in the front room at any one time

beGause of the movement in the f loor, keeping the children

out for fear that the gubsidence might suddenly progresa and

the l ike. Mrs Gough alao spoke, however, of being fr ightenod

about remaining in the house at night.

As ig mentione{ in the article in the Ot:lg Lg11

Review by thrist ine French, The CoPtract,/Tort Dilemma (1982t

Vol .S,  No.2 t  P.236)  to  which counsel  re ferred me,  i t  has been

recognised that  in  New Zealand there ig  a d i f f icu l ty  pecul lar

! ^  A L : -  - - , - ! ,  - ^ !  -  - - - ^ - l  ^ G



general damages in contract. This arises from the operation of
the Accident compenaatron Act, rg74, claims for emotionar
upset and frustratlon have be.en held to be excruded whether
based on contract or tort. (

Ci tv Corporat lon ( fg?5) I  NZtR 150 and
burv Hoep{9,11 Bgar$, (rg??} 2 HZr,n 118) . Althoush there are
aleo etl lr. authorlt les whlch can be referred to to support a
contentj 'on that awards for lnconvenience and annoyance are arso
st i l l  not  permlsalbre ln the case of  c la lns based on. contract ,
there have l"n recent yoara boen repeated instances of damages
being awardecr on that barir. A8 a contriQutor to The r,aw
Quar te r lv  Revrew (19?6)  vor .g2 ,  p .32g suggeated ,  the  pos i t ion
may now be said to b€ that cuch damagee wil l be recoverable
provided they can be, aaid to fatt within the principle of
Hadrey v.  Baxejr4glg (rss{)  9 Exch. 341 of  being within the
reasonably foreseeabre contempration of the contracting parties
but the courts have been exceedingry reluctant to impry such a
contemplatlon, particularly in emplolzment contracts. There has
been such an implication in the so-carred frugtrated holiday
cases  (  ( rg?3)  og  233,  Jackson v .

a -

H o r i z o n  H r r l i d . : r v c  Y + n  , r n r c r  rHor izon Hol idavs Ltd ( f9?5)  I  gnn 146g) .  Awards on th ie
basis have by no means been confined, however, to such circum_
stances as those above.

(1976)  I  wLR 639 ie  an instance of  such an arard in  rerat ion
to a breach of a term of an emprolarent contract and in Hayuood
v '  wel lerg (1976)  eg l lo  the 'dec is ion in  coxrs case wa8 approved
and the principle applied to the cage of negliqent perfomancc
of  a contract  by a so l lcr tor  for  a  cr ient .  r t  is  arao t ruc,
as Mr Marke eald, that damages on thia bagis have been rrrnr..rr
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An inetance t"

( t gZB)  2  A f l  ER  4 {5 ,  whe re  i t
can be aeen from what la said on p .416 0f the report that
I'trs Batty wa' auaraea {zso generar damagee for breach of
contract for the effect of the foreaeeabre disaster of the
house becomlng unflt for habltatl0n on her hearth and peace
of mind' one, of couree, nurt be careful with regard to
these caaea r 'n vr.ew of the dlfferent view no, taken in Engrand
on the queetion of concurrcnt actlons i.n contract and in tort.

r accordtngty conclude that there is a basie for
aome award of generar danagee in this case. r am not unmlndful

": :n" 
fact that the Judge ln the Digtr ict court expresaed thc 

I
vrew that even if  t iabi l l ty had been estabriehed he wourd 40t
have thought the matter an appropriate one for the award of,
general damages- rt is to be noted, however, in that regard
that he was approachi.ng the matter on quite a different bacis
from that whlch r have been dlscuseing. The part ies mugt ln
my view crearry here be deemed to have had within their cons
E'rnplation thatl.a subsidence of the foundatione of the houre
' 'es l ikely i f  a retaining walr wa6 constructed in guch a rray
that  i t  d id  not  operate a8 a reta in ing wal l  a t  a l l ,  which was
of course the situation here. rt being known to the defend_
ants that the house would continue to be occupied and a
subsidence of i ts foundatlons being l ikely to cau'e the very
type of effects of which the ptainti f fe spoke, the requirenents
of the principle t" 

% (supra) are in my vhy
fu l f i r red here.  r  do not  th ink,  however ,  that  i t  is  permlaBib lc
to infer such contempration and to incrude 'n a generar damagee
assessment  aome of  tha { }^*_ - - - ,
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avtard of interest becauee r note that the plainti f fs only

made clear the basis upon which they vrere founding their

claim in an amended statement of claim f i led only eight

days before the hear ing ln  the Dis t , r ic t  Cour t .

The appeal 1g accordlngly al lowed and the matter

is remitted to the Digtr lct Court at Dunedln with a dlrectl ,on

that  a  judgment ,  be entered for  the pra int l f fs  against  the

defendants for  the sum of  $4,15Z.SZ made up as fo l lows:

Cos t  o f  r emed ia l  r epa l r s :  931018 .24 .

Eng inee r r s  f eesz  734 .29 .

Genera l  damagea  z  400 .00 ,

ta,  t t r .  -

In addit ion, the appellants should have judgrment

in  the i r  favour  for  costs  accord i r rg  to  the Dis t r ic t  cour t  .

scale for theabove amount, together with disbursements and

wi tnesses expensea as f ixed by the Regis t rar  o f  that  cour t ,

costs  of  $150 are a l rowed to the appel rants  in  addi t lon in

respect  o f  the,appeal  to  th is  Cour t .

r)
(  r [ l \  l '  

' l
, L \ i ,  \  l ; q ;  t' \ . , '  -4

SOLICITORS:

Aspinal l  JoeI  & Co.  Dunedin f .or  Appel lants .

Lemon Duff & Caudwell Dunedin for Respondents.


