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The nlaintiffs 3eek an order *“or an interlecutorvw
injunction rastrainine the defendant bank ‘rom nreoeedina
further with a nroncsed mortoagze sale of those nremises at
& Peach CGrove, Tauno, which is the nlace of rasidence of the

nlaintiffs,



mhe nlaintiffs in this case allece that "ir Palmer
in varticular has had a long and close associatiom with the
defendant bank. Mr Palmer states that as a customer aff the
bank in Havelock ilorth over a periwod of vears, he builf uo
a varticular business relationshin as a result of which ke
sought the advice of the bank on busin2ss matters ancd rel.ied
unon the financial advice that he received. In early 1252
he alledes that he became interested im enterinc into
ovartnersihin wiéﬁ a )ir Flanders in a bakary business in Tawo.
“Mr Palmer savs that he discussed the whole proposal with tine
‘lanager of the defendant bank at lavelock .lorth and he claims
that he was advised on the ficures and information then made
available, that the onnortunitv was, to use his own term,
“a useful one". Ile claims that he was «iven a personal
letter to deliver to the anacer of the Taunn branch of tha
bank, as 7ell as the usual documsntaticm which is made
availahle to customers when thev move From one branch of the

bank to another.

Mr Palmer says that he then beran to relv on the
"tanacer of the defendant's branch in Tamno in connection with
his busiﬁess nronosals. He refers to many visits to the
hank and acain reneats that he relied wunon the bank for
advice. The nlaintiffs financed their involvement in the
business in Tauno b7 the sale of a residential proverty in
Favelock iorth and contemnoraneousiy with tha establishment
3

of the »artnershin business, thev »surchased a howge nranerty



in Tauwo, the subject of these proceedinqgs and in deoinc so
relied unon a comparativelv modest advance fron the
defaendant bank which waa aponropriatelv szecured by a teqgistered

mortcaae,

Mr Vane for the defendant pnints out that the vhole
nronosal in resnect of the business invnived one transaction

in which various stens were envisaged and comnleted bv the

D

narties: a commanv re~uirad tn be formed, a debentura
executad and e savs auarant=2es were - as would be commorn

in such a situation - contemnlated. = commanv was formeéd,
both »nlaintiffs r and !Mrs Palrmer ara shareholders in that
comoany and both are directors. The ©orrespondence exhikited
to the afficdavits indicates that there was some necotiation
with solicitors nver the execution of warious documents.

The only corressondence relatine to a euarantee ref: to
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'r Mlandors.

In December 12Ul a cuarantae was nrepared D7 tle
defendant bank and at a meetinc arrancsd by the bank, was

exaocuted

Hv the nlairtiffs., The nlaintiffs maintain that thev

wara not awvare that the aguarantac s0 agxecuted nave the hank

raconurse through the cuite senarate nmortoage which secured
the advances nade v the bank, over their house nronerty,
he »laintiffs did not s=e¢k or recsive senarate advice in

£ the transactinn.
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connection with this particular asmect
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The business was a failure and the coapany 1is

indebted to the pank in a very substantial sum. Thre defencdant
hank gave notice to the plainti#fs in 1982 that it intended %o
exercise its rights to recover the sum cquaranteed and in
narticular would, if necessarv, relv upon the mortgage over
the rlaintiffs' house oroperty. Subsequently fthis vear

after the issue of a further notice, the defendant i»ank has

taken steps to realise on its securitv and th=2 nlaintiffs

now scex an injunction to »revent a mortgaoze sale.

The nlaintiffs do not take exception to the manner of
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xercise of the richts claimed by the cdefendant nank, »but
rather impucn the validity of the whole transactior and in

doinc 50 thev rely upon three separats causes cf action.

H

The first depends upon allecations of tha exarcis
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of undue influence and a breach of fiduciarv duty and
arises out of that line of authority -~rhich is wnernars best
illustrated bv the decision of the Court of Apneal in

Lloyds Bank Limited v. Bundy (1975) 1 ».3. 326. In

submissions, “r Fercuson nut forward the nronositiom that the
circurstances in this case were such as to give rise to a
serious cuestion to be tried on onrinciples exnressnd in

that and subsecuent cases. Mr Vane on the other ®and,

endeavoured to distincuish Bundy's case and also

n

jational Westminster Bank v. Morgan (1233) 3 ALL Z.R. 3

s placed considerable reliance on the decision of the

Court of Appeal in The Hational Bank of iiew Zealand Limited




v. liogan an unreported judgment delivered on 17 ilaw 1932

(C.A. 186/87). Tae general »nrincinle for which Zundv's case

is authoritv is set out in particuwlar in the dectsiom of

Sir Fric Sachs and dermends upon the establishment of a soecial

relationship for which he uses the term "one invdirving
confidentiality” and he makes it clear that theres is an

additional element in the relationshin to that whicl would
arise where a narty acts on the advice of some other nerson
in circumstances which may give rise %o tortious liability.

In ¥ational Westminster Bank v. orgam, the same term is used.

There is an emphasis on the fiduciary aspect. It is also
clear that in both cases it is e¥nresslwv statead that #he
circunstances of the individual case will always be of the
greatest sienificance. In the end, the answer is a mestion
0f fact as to whether or not the racuisite rolationshin has

been estahlishad,

On the material available to mz, I an in no wmsitinn
to come to any conclusion which wrould fafinitively haldd

whether or not the relationshin had bean established, but it
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"t least raise
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Anes s=2em to me that there i3 suf o
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the »ossibilitv that such a relationshin existed. It is

“

r's

{T

2d that the relationnshin of Hanker and

now well accen
customer can oive riss to such a relationship. The olaintiffs
allzge nere that it did and I do not think that thmre is

1

sufficient matarial foar me to hnld for tie ~uroosaes of these

-
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nroceedinas, that it did not. In savino so, T 4 not

ovaerlank the material nresented on heohalf of £hz bank.



In detailed, clear and hel-ful affidavits. the bhank's

account of the relationship and transaction are sat out.

~hese documents express a diametrically opposite view to

that put forward by the plaintiffs and with som fustificati»n

Mr Vane makes the »noint that there is an absence of

s
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marticularity in the plaintiffs’' material. Thile %Zhis is
true, T think the nlainti®fs have estnablished thai ‘there is
a serious question to be tried on hiiss asnect of the matter,
an osservation which carries within it Lhe necossitw to
determine the Ffactual vosition which can only be dome in the

substantive nroceedings.

I should say that 'ir Vane also relied upon #he

dzcision of the Court of Anvneal in Hoaan's case and I

accent of course the authoritv of that decision. Iowever
that case too devends upon its own facts. There ar
differences between the situation revealed there aml that

in this case. e dn not know to wha# extent *Mr and ‘lrs Hocan
or cither of them claimed to have the kind of relationshi»

unon which the plaintiffs relvy here, Dut there are also

sther factors of some sicnificance, »nerhaps the nrincinle
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one being that the guarantee in this case had the affect

1 1

which the plaintiffs claim was unknown to them of ~ivin

{

the bank immediate recourse tharough the existing mortgage

desicned to secure ntaer monevs.

I do not need tn consider the other trmr causes of

actimn unon which the »nlaintiffs seek to relv, but meraely



observe in passing that I shouléd have thought that the
material before me nrobablv did not indicatwe that there was
a serious question to be tried in resvect of tke second,

but it mav be that there is such a quest
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the third which cnuld raise some rather difficuly «wuestionns
of law bearing in mind the nrovisions of +the Contractual

*fistakes “ct 1977.

That brings me to the Tuestion of the HYalance of
conveniecnce. Thera can of coursa e no drubt that the
Jefendant bank is well able to meet any damaces wihich might
ultimatelyv be held navable by it. By contrast, the
nlaintiffs could not do s0. their onlv aszet eing he nouse
hiect of these wrncecdines and taat &on the
naners is insufficient to vield enouch to satisfy the
benk's claim. Ilowever such a situation must bDa verr common

P . .

+ zoul? be an illusorv richt iF nersnns 1n the nosition of
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3 *ind of assistnance
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the nlainti€fs could naver sesk th
Hecause of their limited mecans, these beino essantiallv the
reason whv the action has heen %naken in the first nlace,

I think this is the kind of situation where it is desirable
as far as possible to nreserve the status quo. I the
nouse were to be sold, it micht be difficult to a¥fectively

comput2 any damades

He held to be entit

that thev nicht well He unable to finan=e the marchasce of
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nother »roparty and the loss of a hore i3 gonething waich
may be difficult to »nut into financial terms, 3y contrast,
the loss to the Lank i3 essentially the aascruing interest

on roneys to which thev mar vbe held to be :ntitled,., r Vane

indicated that if I wera minded to grant th interlocutn

injunction which has heen souaht, that it wellldd bhe anpronriate

=

T

ol

(]

ecuire the payment ofF capital., This is a ot uncormon
condition in cases of this kimd. Mr Fercuson states taat his

clients are not in anv positicn to mz2aet such a recuirerant,
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I thinkx I must take the realiti=s of the situation into account,
In cases where the richt itself is not in issue but nnly the
manner of its realisation, there is am»nle authoritv to the
affect that the amount in issue must be naid intn Court or
otherwise sccured. The same nrincinle doaes nnt anmnlv in
casas where tha right itself is in issuve., This 1is onc of
those cases, but it iz desira%l~ taat where cusstiosng of

the status cuo becors decisive, that the intarcsts of bhoth

sartics should he nrotaectad.

I am nrewnared to agrant the intarlocutorw injunction

soucirt but one of the terms which will be imposed is that
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the nlaintiffs meet the interest on tne amourt: at is

it accrues. I also male the observation tha: it is highly

i t

desirable that this matter should be dealt-with as urcentiy
as »nossible. A further condition will be fhat if either
partv seeks discovary, it nust he scucht within 14 davys

of the date of this judgment. If interrocatories are smught,



then thev must be sought within 1 month of the filing of

the affidavit of documents on bBahalf of the party acainst
whom interrogatories are soucght to be delivered. If
interrogatories are not soucht within this verimd. the matter

must be set down fnr hearing, if necessary, unitatarally.

There will be an order in ithwnmse terms. Cuysts will

bhe rescerved.
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