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I propose to deliver an immediate oral judgment in this
matter. This is no disrespect to the careful and detailed
arqguments of counsel, but it seems to me to be a matter where
in the interests of all involved, a decision should be given

as soon as possible.



The plaintiff was employed as a farm manager by the
first defendant. The affidavits filed iﬂdicate that a number
of matters of dispute have arisen between them, culminating
in the forwarding of a letter by the first defendant to the
plaintiff indicating a termination of his emnplovment on a
reriod of notice. I use those terms advisedly because
there could well be some siqgnificance in whether or not that
action constituted a dismissal. The plaintiff raintains that
there was no ground for the issuing of that material or for
terninating his employment. The defendant indicates that there
wvere grounds. In proceedings of this kind, I am in no
position to rmake any determination on disputed factual matters.

This brings me to a cuestion of procedure.

-

In the ordinary interlocutory injunction application,
the application is brought on an interlocutory basis while
awaiting a hearing of the substantive proceedings. That is
not the case here since the substantive proceedings vhich the
plaintiff contcmplates are not being dealt with in this Court,
but the Arbitration Court unier the special provisions of the
Agricultural ‘lorkers' Act 1977. That gives rise to some
difficulties in that there will be no future onportunity in
this Court to make determinations on matters of fact which are
in dispute, ‘'hat creates some disadvantaces in determining
this aoplication, but it is obviously undesirable that
decisions should he reached at this stage which could have a
beéring on matters which mav ultimately be determined in

another jurisdiction and moreover, a jurisdiction which Mr



[laigh rightly says ié of a specialised character and where
there are advantages for considerations involved with industrial
matters., The plaintiff has invoked the disputes procedure
which is provided by the Agricultural Workers' Act 1977,

a procedure which is set out in detail in s.39 of that Act.
That is a procedure which is found in varying forms in other
acts which deal with industrial matters. That procedure
involves various steps, including investigation by committees
and if resolution is not reached, the matter is ultimately to
be dealt with by the Arbitration Court. I am informed from the
Bar that even if the Arbitration Court was able to deal with
the matter urgently, it would be at least 4 months before the
matter could be dealt with. Mx llaigh also submits that before
the matter can be brought before the Arbitration Court at all,
it is necessary for the preliminary procedures to be gone
through and this will involve an additional period. The
Arbitration Court under the provisions of s.39 (5) has power
to order reinstatement of the plaintiff. In the meantime, he
seeks an injunction from this Court to prevent the defendants
from dismissing him or fron taking related actions until such
tine as his remedies under the provisions of the Act have been
dealt with., 1ilc bases his claim on the provisions of s.39

and in particular the provisions of s.39 (3) which is in the
following terms:-

For the purpose of ensuring that the work of an
employer shall not be impeded but shall at all



times proceed as if no qricvance against him
had arisen, -

(a) 1llo worker envnloyved by an employee shall
discontinue or impede normal work, either
totally or partially, by reason of the
existence of any cgrievance against that
emnloyer, whether on his own part or on
the part of any other worker;

(b) while the foreqoing provisions of this
section relating to the settlement of
gricvances are being observed, no emplover
shall dismiss any worker involved in the
circumstances out of which a grievance
arose by reason only of his involvement."

The plaintiff effectively says therefore, that the
defendant should be enjoined from dismissing him under the
provisions of that section, at least until the Arbitration
Court has disposed of his application under the qrievance

procedure assuming that that application ultimately reaches the

Arbitration Court,

The first cuestion is as to jurisdiction. Mr
Iludson submits that this Court does have jurisdiction, even
although the provisions of s.39 contemplate that disputes
of this nature will be dealt with by the svecialised
jurisdiction of the Arbitration Court. Mr Haigh who made
submissions in this regard, effectively conceded that

jurisdiction existed and indeed in ny view, there is



Jurisdiction and there are of course authorities which support
that and in particular I refer to that referred to by Mr

Ilaigh, the decision of Barker J. in The iic': Zealand Shop

Cnployees' ;Eggstria;_bssociation of Workers v. Foodtown

(huckland Reqistry, 7,.1348/82) judament delivered 16 December

1982,

In order to succeed at all, the plaintiff must
establish that there is a serious question to be tried. It
is in this resnect that there are some difficulties arising
out of the procedure which has been adopted, In the normal
course, it is usual to talk in terms of establishing only
a serious question to be tried hbecause the factual matters
unon which the ultimate ecisiog will turn will be established
at some future date. In this case, since there are no
subtantive procecedings in this Court, the factual matters may
never be determnined but this annlication has to be dealt with
on the basis of afficavits, Yieverthieless, hecause of the
urfency of the matter it seened appropriate to me to deal with

it on this basis.

The Tirst cuestion which will need to be determined
is the nature of wvhat has occurred betweén the plaintiff and
the first defcndant, Althoush Mr Laigh submitted that really
there was no cdifference hetween a dismissal and a termination
of emplovment, for sone purposes at least there are distinctions
in the two situations and there could be a bearine on the

effect and application of $.3% as to which of these pProperly



represented the situation which exists between the parties.

It is true that thc general bias of the law is
anainst makiing orders which would have the cffect of promoting
or enforcina ohli:rations hetween employer and cunloyee although
it will de =0 on smecial occasions, sec the decision of the |

Court of n»real in #ill v, C,n, Darsons Liniteq (1972) 1 Ch.305

a cese to which I shall need to return. T mention this at this
stace because it is 3just possible that there may be sone

claim available to the plaintiff{ at common la which would
Justify the nossibilitv of an order for reinstatement. At the
sare tire, I o not know of any authorityv which has cranted
suchn an anplication and I think if this vere the basis of the
vlaintiff's clain, he would bg hound to fail., 7he plaintiff
relies upon 5.39 and in narticular the »rovision to which I
have already referred., rr ilaigh made a nwwer of subrissions
to the effect that the scction did not cive rise to any right
of reinstaterent to the nlainti®s. Vhen aorouwned tocether, his

subnissions fall into three main catecories.

The first effcctivelv depends upon the element of
futurity which arnears fron the lanquaqe of s.39 (3) (b) of the
Act. Hr llaich subrits that in cases such as the nresent wvhere
the nlaintiff cornlains of a vrevious disrissal, it is
inaporopriate to anpler the nrovisions of s.39 (3) (b) which
in terms purrorts to urevent an employer Iron dismissing a
worker involved in the circuastances out of vhich the arievance

arises. This contemplates a dismissal which has not already



taken nlace, lowever, it may be that in the situation which
exists, what has occurred is not as such a dismissal and

it is also vrudent to ohserve that the provisions of s,39
contemplate aricvances which are wider than those contained

in the term “dismissal”., It may well be that the nrovisions
oZ 5.39 (3) (b) are desiemed not only to deal with persons who
are peripherallv involved in the dispute, but with the person
who is principally involved because he had not at that time
been dismissed in a technical sense or becausec his qrievance

may be something which applies to sonethinag other than dismissal.

Secondly, “r :aich submifs and submits I think with
some strength, that s.39 (5) refers to a pover of the
Arbitration Court to reinstate and that that vould be quite
inappropriate if a dismissal had not taken nlace. lie submits
Irom this, that s.3§ (3) (b) can have no arplication to a
situation such as that of the nresent, llevertheless, the scope
of the word "reinstatement” as uscd in the section may need to be
considered. It may be a»prorriate to cover a case where the
contract had been inproperly and perhaps therefore never

terminated,

Thirdly, Mr i.aigh relies on the peculiar wording
of 5.39 (3) and in »articular the preamble to that sub-section

which contains the following words: -

"For thc wurpose of ensurin¢ that the work of an
employer shall not be irmeded but shall at all
times proceed as if no crievance aqainst him had
arisen,...,."



It then roer on to nrovide in sub-»ara. (a)
for workers to continue in their employiuient without
irpeding normal work and in sub-para, (h), to nrevent the

crployer from taking action to dismiss workers .,

Mr liudson submits that these sub-sections wnust both
be read togethoer anc that thev cover a rornal on-going
situation, i Haich's arqueent is that the sui>-section should
be interpreted in the licht of the reamt.le as Leing one
vhich an»nlies only in a situation where the employer's interests
recuire pProtection, lle Points out that in this case the
enmhloyer's interests are not going to be protected hy
continuirnsy to ennloy tie plaintife, This is larwely a question
o7 fact and one whick T am not }n 4 nosition to deteridne .

In any event, althousih the lancage is someculiat difficult to
antly in respoct oF relatine the nreable and sub-section (b),

the sub-sectior is in clear and unaibiguous terrs .,

I theorefore coie to the conclusion that although it
rnay he a verv tenuous case, there is some possibility that the
Plairtiff wigint be able t. ectablish some sort of right under
the provisions of the section, CIven assuning however that the
plainti€f vas ahle to cstablish that there was a serious
cuestion to be tried, there still remains the balance of

convenience,

The »laintiff .5 filed an undertaking as to damages .
'x {iaigh noints ovt that fhere is no information before the

Court indicatine the -eans of the plaintiff to meet any order



made against hiu. I'am informed and I understand that this

is not disputed, that the defendant is already seriously out

of pocket in respect of its obhlications to a replacement worker
and is likely to be wnre so if there is any further dJelay.

If this natter takes 4 months to reach a conclusion, then
obviously the defendant is qoing to he substantially out of
pocket byv the time the conclusion is arrived at, assuming

it is ultimatelv successful. That obviouslv has to be a matter
of urgency when takinr into account any assessuent of the

balance of convenience,

mhere is another natter which has areater strength.
vhere is ample authority to the effect that vhere an appropriate
renedy is darmaces, it is inapu}opriate to arant an interlocutory
injunction. uhe plaintiff has not at this stage been reinstated
bv the Arbitration Court. Assumina that he is employed by the
first defendant, then the terms of his emnlovment must be
considered as normal terms of employment subject of course to
the provisions of anv award or Statute which may have
application to them. I cannot see any reason why the defendant
could not termipaté thc emplovment of the plaintiff on proper
notice. %he cuestion of what is proper notice is a guestion
of fact. It 1ust be considered in relation to the particular
circumstances of the enplovment and the particular circumstances
of the plaintiff. *r Iaich indicated that the award provides
that thé onlv notice which needs to be civen is a comparatively

short weriod of one weel: and that in this case in any event,
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the defendant has purnorted to qive the nlaintiff a month's
notice, The rcason for referring to this aspect of the matter
is that even had the enployment of the plaintiff been
terminated improperly, there is no reason why the defendant

at present cannot terminate it properly, so it is a somewhat
vointless excercise to reinstate hin unless that reinstatement
becormes relatively nermaznent and this is to include a term

in the employment.which was not previously there. I should
have thouqht that if the ewployment of the plaintiff were
improperly terninated or not terminated with proper notice,
then it should not be too difficult to assess the danages

and appropriate damages and apart from the fact that the
plaintiff has his snecial riqhgf under the nrovisions of thé
Aqricultural Vorkers' act 1977 which may in fact give him a
greater right than he would have heen entitled to at common law,
There is no other factor to be taken into>account other than
the vuestion of reinstatement which would justify the issue

of an injunction rather than satisfying the plaintiff's clain

by way of an avard of carayges,

r hudson says that rcinstateuent is important because
if the plaintiff is not reinstated, then soineone else will
get the job and it vill Le much more difficult to obtain any
reinstatement under the provisions of s.39,'but this is an
illusory conrent if it is onen to the defendant to terminate
the plaintiff's em lovnent at present on propér notice and

as Mr Jiaigh points out, the statutory nowers of the Court of



Arbitration are not affectcd by the employment of some other

person,

In the cnd tihe remedy is discretionary and although
the discretion rust bYe wviercised on a judicial hasis, in ny
osinion for “hn rcasans expressed, it is inapuropriate that

an injunction should issue in this case.

The anolication is therefore refused, Under normal
circumstances costs would be rescerved at this staqge and dealt
.with in the substantive rroceedings. In this case, those
proceedings will bo dealt with in another jurisdiction., 1In
rv view, the cuestion nf cousts should be dealt with when the
rights of the narties have hecn Zinally Cetermined by wlatever
Court of juris-iction ulrinately Cetermines thew, I reserve

leave for either narty to nake awplication for costs at that

tine,
e _v\\\ - \i
folicitors for DlaintirZ?s. Messrs Yompkins, “ake and Company,
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