i THE HICH COURT OF NEW IEALAND M.138/84
HAMILTON RECISTRY

IN THE MATTER OF The Matrimonial Pronerty Act 1976

A0

IN THE MATTER OF An annlication for Occuration Orders

BETWEE!l SZIRLEY AN PRICE
77
of 33 Tongariro
Street, Hamilton,
ttarried “onan

Annellant
A 1D CERER PRICE
of Hamilten, Tork
Lift Driver
Resrondent
Counsel: J.P. Geoghegan for Apnellant

R.M. Sprott for Resvondent

earing and
Ruling: 5 lovember 1934
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This is an apveal under the onrovisions of the
Matrimonial Prorerty Act 1276 and the annellant raises the

nreliminary ooint of wishing to call additional evidence. During

the course of his decision, the learned District Court Judge stated:-

"The burden of establishing that an agreement is
unfair and unreasonable rests of course with

Mrs Price. It seems to me that the nossibility



of another hip operation must have been a very
real one for her after the oreration in 1981
and that even if such possibility was not on
the horizon for some time, regrettably she
should have prudently taken cognizance of the
possibility before she entered into the

agreement of 3 August."

The appellant seeks now to adduce additional
evidence fromgan orthopaedic specialist who would indicate, as
T understand the position, that !Mrs Price need not have been
aware of the likelihood of another operation before the
agreement was signed. In her evidence, u¢rs Price stated:-

"as regards the hip operation which I expect on
my left hip which I haven't had, I did not

know of the need for that operation at the time
I signed the separation agreement. I found cut
on the 1l4th of October.”

The agreement was in fact signed in August 1983.
Generally speaking, additional evidence on an appeal is

permitted only in an exceptional case, see Doak v. Turner

(1981) 1 N.Z2.L.R. 18 aﬁd there are good reasons for this.
THere are a number of decisions which apply in the ordinary
case in deciding whether or not additional evidence is to be
called, perhaps the most appropriate one of these is the need
to show that the evidence could not have teen obtained with

reasonable diligence for use at the initial hearing.

Clearly in this case the evidence of the
orthopaedic surgeon could have been obtained, but Mr Geoghegan

says that that course was not adopted because the position was



not contentious and not seriocuslv in issue tetween the parties.

- A second point which;£§ usually of sone

significance is that the evidence nmust te of such a nature

that if given it would nrobably have an important influence on
the result although it need not be decisive. In this case,
there is no doubt that the learned District Court &udge ¢id
take into account his finding that irs Price should have nad in
mind the nossibility of further onerative tr=atment, but in
raeferring to that, he also makes reference to the absence of

né of his

0]

nedical evidence and he goes on to sav towards the
he reached the conclusion which he did even 1
e accanted that there had been a change of circumstance

for l'rs Price.

On that basis, it would ke difficult to satisfy
the second criterion. The third relates to the nature and
credibility of the evidence. That is not a ~oint which is in
igsue here. IMr Geochegan makes the submission that taere is
a wider discretion to admit further evidence in matrimonial
nroverty cases and in support of that, he cited the decision of

the Court of Apneal in Castle v. Castle (1983) 1 H.Z.L.R. 14,

I+ is I supnose also reasonable to say that because the section
in respect of which this appeal arises refers to other.
considerations, that there should be a wider discretion ana I

accent this. Fowever, Castle v. Castle itself makes it clear

that any additional evidence sihould not be put hefore +the Court

unless tiiere are exceptional reasons and indeed it 1is easy to



see that this should be, particularly in areas as contentious
as matrimonial property where the parties are likely to pnlace
considerablé emphasis on the reasons for a decision which they

£ind difficult to accent.

Clearly this is a case where the svidence was
available. Quite clearly the learned District Court Judge
while considering it, did not regard it as decisive hecause he
went on to consider the other matters which related to the
exercise of his discretion. Having regard to the overall

circunstances, I do not nropose to allow the evidence to Dbe

called.
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