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JUDGMENT OF SINCLAIR, J.

SR . SESER

The Applicant commenced proceedings against her
husbhand for orders undér the Matrimonial Propertv Act
1976 following their separation on llth ¥February, 1921.
The parties were married on the 27th Wovember, 1970 and
have one child born the following year., According to
the wife's affidavit there was unhappiness from an early

stage in the marriaqge.

In 1974 the husband set up a trust under which there
was transferr@d to the named trustces, Petes John Doew and
Lric Joseph Schroder, the matrimonial home and 2,750 shares
in a company in which the husband had been the principal
shareholder. Mr Dew is the hushband's solicitor while Hr

Schroder is the hushand®s Accountant.

Over the years it appears from the affidavits that



)

the hasband's business interests expaniled and there have

heen

certalin transactions as between the husband and

trustees of the trust which now tho wife desires to

tha

nave

examined, particularly in view of her anparent bellcef that

somoe

of tho transactions have boen carried out to do

her rights under the Matrimonial Property Act.

The amendaed notice of motion for orders under t

statute was f£iled in Yovember last and besides refer

to the matrimonial home and certain sharas and other

such

as bank accounts, insurance policies and chatte

including a boat, the application goss on to sesk or

pursuant to S$.44 of the Matrimonial Property Act 197

foat

ne
ring
items
1s
dars

Goin

relation to the following dispositions of propeorty by tho

husband to the trustoass:

(a)

(b)

(e)

\

The transfer by the husband to the trustees of

matrimonial home on the 7th August, 1974,

The transfer by the husband to the trustecs of
3,750 shares in Telavision Dngineers Supplies

)

ssociates Ltd on the 25th May, 1974.

e
'

The transfer by the husband to the trustens o
11,000 shares in Tesa Iloldings Linmited on the

21st March, 1979.

The allocation by Television Fngineers Supplies
Associates Ltd of 27,709 shares to the trustces
and 10,279 shares to the husband on *he 15th

March, 1979.

The transfer of 3,216 shares held by the husban

i

in Tolevicion MMoineers Sunolias Assooiates L

d



to Tesa Joldings Ltd on the 21st March, 1979.

(f)y The transfer of 8,752 shares held by the trustees
in Television Enginecrs Associates Ltd to Tesa

Holdinas Ltd on the 21lst Harch, 1079,
J

(¢q)  The transfer of 10,279 shares held by the husband
in Television Holdings Supplies Associates Ltd to

Tesa Holdings Ltd on the 2nd July, 1979,

(h) The traansfer of 27,709 shares held by the trustees
in Television ngineers Supplies Associates Litd to

Tesa loldings Ltd on the 24th February, 19381.

As will be seen from the above, some of the dealings
are not only as between the husband and the trustees, but
are inter company transactions in which the trustees becane
involved. In addition there are some inpi&ental matters
referred to in the apvlication which the wife seeks to
investigate. One of her concerns is, of course, thalt sone
of the transfers may well have taken place for inadequate
consideration and she instances one particular transaction
which occurred in May, 1974,when 8,750 shares were trans-
ferred by the hushand to the trustees, those shares being
in Telévisiﬁn Engineers Suoplies Associatoes Ltd and the
consideration appears to be $126,250, Mrs Burstall states
that she wishes to know whether that figure was realistic

or an under-valuo.

The present application is for ordevs fou discovery
against both the husband and the trustees and an order
that the husband and the trustces do answer certain

interrogatories which have been put before the Court.
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When the Proceedings wera originally issued an
application was nade under 8,37 of the Matrimonial Proporty
Act 1976 sceking directions Lo serve the trusteas and sueh
an order’ was duly made., Under $.37 the Court is ampowaread
to direct that notice of the application shall be given
to any person having an interest in the property which woulg
be affectoed by any order made by the Court andg any. such
berson is entitled to appear and be heard in the matter as

a party to the application.

While the trustees are not named as a respondent in
the application at the moment, they have given an address
:for service and My Williamg accepted thuat for al]l practical
Purposes insofar as this application was concerned he would
accept that the trustees could be treated as a party +to
the proceedinges. If that were not his attitude it may
well be that sone formal steps would have +o be taken
bursuant to Rule 99 of the Codz of Civil Procedure to have
the trusteas formally joined as a Respondent:,

Insofar as the discovery and interrogatoriasg are
concerned, it ig accepted og\behalf of the husband that
he should make diszovery and that certain of tne interrog-
atories should Lo answered by him, but that no such order
snould in tne meantins be made againgt the trustees as i
18 considered that onea +he husband makes discovery and
answers certain of tne interrogyatories the wife will then
have all tha informaticn whien she needs to bring thesas

pProceedings to a hearing and a conclusion,

In addition, it was submitted that as r Dew is sti11

My Burstallts solivitor as woll as baing a Erustee, hig
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dual role could result in an attempt to obtain from him
answers to intoerrogatories which were in fact privilegad,
but if the same interrogatoriecs wore put: o Mr Schroder
hg nay: not he able to claim privilege and that thereforoe
the Court should be wary as to the way it approached the

request to interrogate the trustoeons,

Mr Crew, on behalf of the wife, submitted that in
matrimonial ﬁatters it all too often happens that a
wife knows little or nothing of the financial arrange-
ments made by the husband and that it is only by going on
what really may be described as a fiéhing expedition that
she can get the information to which she is entitled and
which would enable her to pursue her rightful claims as

against her husband. TIn support of that argument ho re-

oy
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ferred to an Inglish decision o B (1978) Fam. 181

PSR

where, indeed, that very fast was recognised by bunn, J.

at page 191 when he said the following:

"It is another feature of such proceadings that
one party, usually the wife, is in a situation
quite diffevent from that of ordinary litigants.
In general terms, she may know more than anyone
else about the husband's financial position;
she will know at first hand of the starndard of.
living of the family during the marriage; she
will know about the furnishings and eauvipment
off the matrimonial home, and of the physical
possessions of the husband, and pernaps  the
approximate amount of cash kept in *the nouse,
She may also know, from conversations with the
husband in the privacy of the matrimsnial home,
the general sources of his wealth and how he i
able to maintain the standard of living that ha
does. But she is unlikely to know the details
of such sources or precise figures, and it is
for this reason that discovery now plays such
an important part in financial proceedings in
the Pamily Division.

“Applications for such discovery cannvv be dog-—
cribed as 'fishing' for information, as they
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"might be in other divisions. Tho witfoe is

entitied to go 'fishing' in the Family

Division within the limits of the law and

practice.”

I accept that as a general proposition, but even so
the Court must be careful to ensure that interrogatorics
do not becone opprossive and that they should be restrictod
to the actual matters which are in issue. Thus, in this
regard it is interesting to reflect upon the provision of
5.44 (1) of the Matrimonial Property Act 1976 which lays
the foundation for empowering the Court to deal with any
property where the Court is satisfied that that property
has been dealt with otherwise than in good faith and for
valuable considevation. Subsection (1) provides as follows:

"Where the High Court 6r a District Court or

a Family Court is satisfied that any disposg-

ition of property has been made, whather for

valuae or not, or by direction of or in the

interests of any person in order to defeat the

claim or rights of any person under this Act,

the Court may, on the application of that second

named person, make any order under subsection (2)

of this Section.

Thus there is some force in Mr Willianms! argument that

it is the conduct or the husband which is to be looked

at to determine whether or not in the circumstances he

has acted in suvch a way as to attempt to defeat the rights
of the wife in all or any of the property - referred to in

the motion,

T think_the Court must be careful when approaching
an application such as the present one to ensure that it
does not make an order which may be oppressive to the
trustees in that il ieav put them in an invidious position

in relation to information which they have and which may
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nave comae into thelixr possession oY the possession ol one
of them in a privileged way. I an of the view that there
are other ways of dealing with the situation and accoxrd=
ingly I intend to follow a coursé of action which I trust

will provide the necessary solution.

Tnsofay as the application for discovery is concerned,
at the prosent time T will Airect that such an oxdex be
made against the hushand and that he file his affidavit
of docunents Within 14 days after service of‘the ordar, hut
that in respect to the trustees the question of discovery
be ressrved. This will then leave it open to the wife
to apply further should the discovery made by the hushand
prove to be inadequate or insufficient for the purposes

of the litigation.

Likewise at the moment I intend to order that the
husband only answer certain of the interrogatories which
have been put before the Court and that there should be
no. such order as against the trustees at the moment. I
expressly reserve the wife's right tc apply further in
relation to interrogatories, so far as Lhe trustces aro
concaerned, but once again I am hopeful that the' answers
which will be supplied by the hushand wil) prove adequate

for the wife's purposes.

Insofar as the interrogatories are concerned, and
which are to be answered by the husband, manv. of the 54
interrogatories which were submitted T considey to be
far too wide. While I acknowledge that the irterrogatories
have bean grouped in a fashion so as o dirccc them against

cach specific asset, with sone general intexrogatories at



the end, I am of the opinion that sn$a ara far too widaes
For example: the first interrogatory is related to
whether or not the prospect of a claim by the applicant
against her husband under the Matrimonial Property legis-
lation was a factor in deciding to set up the family trust
in May 1974, That is quite a proper interrogatory. The
third interrogatory is Cramed in the following way:

“Hlave the trustees discussed with the Respondent

all decdisions made by then as trustees?!
The answer to that in all probability is in the negative,
but the next interrogatory goes on to require the trustees
to apecily the decisions made by them without discussions
with the Ru“pondont if the answer to the third interrogatory
is in the negative.  One wonders just exactly where those
two interrogatorics would end, particularly when the
trustees would in all probability not refer to the hus-
band their act in signing a cheque for, say, tax, rates
61 insurance of other outgoings on the matrimonial home.,
To my mind interrogatories of that nature are just far too

widea.

Tn all the circumstances as at the present time I
will dlroct that the Respondent answer the following
interrogatories within 14 days after dervice of the ordex
with leave being reﬁerved to the Anplicant to apply further
under this head if necessary. The interrogatories which
are to be answered are as follows: 1, 2, 7, 9, 13, 15, 19,

21, 25, 26, 28, 32, 34, 38, 40, 44, 45, 47, 48, 49 and 52.

The question of costs is also rnqervvd
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