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The plaintiff is in business in Au-:::klc:.nd as a 

retailer of waterbeds. The defendant is a finance company 

wi th its central office in Christcr,l.!rch. ThE: managing 

director of the plaintiff, Tony Robert Kirkland, is the 

uncle of VJilliam Robert Farmer, the managin9 director of 

the defendant. 

The plaintiff commerlced business SOire time in 

November 1983. On the 27th October 1983 the def~ndant 

advanced Hr. Kirkland, as trustee fo.:- the plC1.ini.~iff 1:hen 

about to be formed, $15,000 tm'7ards the purchase price of 
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leasehold premises, fixtures and fittings, situated on the 

corner of Customs and Commerce St.reets in Auckland. The 

advance \'laS in the form of a hire purchase agreement. The 

Court has not been informed hmv the formalities of the 

transaction were arranged. The matter is not, however, 

relevant to the issues now before the Court. The finance 

rate disclosed for the purpose of the Credit Contracts Act 

1981 was 21%. From the commencement of business in 

November 1983 the plaintiff discounted its retail sales by 

way of hire purchase with the defendant. The plaint,iff's 

finance rate charged to its customers \vas 27% which the 

defendant discounted at 25%, thereby leaving a 2% margin. 

The plaintiff's supplier was, and presumably still 

is, a firm called Classic Waterbeds (Classic). Mr. Kirkland 
• 

arranged to purchase stocks of ,vaterbeds from Classic for 

an amount in excess of $41,000. Payment \vas due to Classic 

on 20th January 1984. The defendant agreed to advance the 

plaintiff the price of the stock being purchased from 

Classic. The type of finance is knmvn in the business 

world as floor plan financing. On 25th January 1984 the 

defendant's Christchurch office paid a cheque for $41,675.50 

to the plaintiff's bank by depositing a cheque in a branch 

of the plaintiff's bank in Christchurch. The named payee 

was the plaintiff or bearer. The cheque was not crossed. 

On the same day, in Auckland, Messrs. I<irkland and 

Farmer met at the office of the plaintiff. Mr. Farmer had 

taken with him for execution by the plainti ff t,vo types of 

printed document, complete except for certain dates and 
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subject to certain, nml irrelevant, amendments. These 

two documents were headed respectively "Contract of Loan 

and Instrument by Way of Security" (the Ll.v.S.) and 

"Disclosure and Hemorandum of Credit Contract" (the 

Memorandum). The seal of the plaintiff was affixed in the 

presence of I-ir. Kirkland as director. - He also signed the 

I.W.S. as guarantor and the Memorandum as coyenantor. Mr. 

Farmer 'vi tnessed the sealing by the plaintiff and the signa­

tures of Mr. Kirkland. It is common ground that the seal 

of the plCl:intiff required ,the additional signature of the 

plaintiff's accountancy firm as either director or 

secretary or both. Tha.t deficiency was in fact supplied 

on 26th January 1984 when a representative of the 

accountancy firm called at the plaintiff's office and 

supplied the requisite additional signature. The documents, 

hm-lever I are dated 25th January 1984. Each document 'vas 

executed in five copi.es. On 26th January 1984 Mr. Farmer 

took delivery of t.hree copies of each fully completed 

document. Tne only way in which either document was 

uncompleted 'vas th.::1t the Memorandum lacked a signature 

at the foot (If ~age 1 where there appears in print the 

words "For and on behc:tlf of J:>rogressi. ve Finance I,imi ted". 

Nei ther l'1r. Farmer nor any other officer of the defendant 

ever provided a signature for or on behalf of the defendant. 

As soon a.s Hr. Farm~r took delivery of the documents he 

immediately went to -the office of the Registrar of 

Compani~s at Aucklc:tnd v:here he registered the I.li.S. He 

then teleph;:med his COIT,pc::my', s finance controller in 

Christchurch, Mr. Daffin, and instructed him to stop 

payment of the cheque for $41,675.50. Mr. Duffin 
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requested the defendant's bank to stop payment. Payment 

\'las stopped, presumably on 26th January, but ,,,hether it 

was effectively stopped on that date remains a matter of 

conjecture. 

Meantime, on 26th January 1984 the plaintiff 

had obtained from its bank in Auckland a bank cheque 

payable to Classic for the stock of waterbeds. Presumably, 

the amount of that cheque was more or less the same as the 

amount of the cheque paid by the defendant. Mr. Kirkland 

told me that his bank had made a mistake. He further 

told me tha.t his bank was left holding the responsibility. 

This aspect of t.he matter ",as not fully investigated in 

evidence. Accordingly, I am unable to make any finding as 

to that. It may be that. in any event it has little 

relevance. It suffices to say that the plaintiff received 

official notice of t.he stopped payment on 30th January 1984. 

The amount of the stopped cheque corresponded wit.h 

the amount of the advance referred to in the loan documents, 

that is to say, sum advanced $41,655.50 plus reSiistration 

fee and stamp duty $20, yielding a total of $41,675.50. 

The additional charge for credit shuwn ill the documents 

is $9721.04 which represents a finance rate of 21% per 

annum. The total repayment figure is $51,396.54 i)ayable by 

24 monthly instalments of $2141.52. The last payment is 

due on 25th January 1986. 

The plaintiff issued a bill writ C!l 21s;t February 

1984. It was served on the defendant on 23ra February. Upon 

a motion for leave to defend, Roper J. marle an order on the 
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9th Harch 1984. In the statement of defence dated 12th 

Harch 1984, filed 3rd l.pril 1984, the defendant admits 

drm'ling the cheque but alleges that it was drm-lTn on terms 

and conditions \.,hich included, and I now quote :-

"(a) 'rhat the Plaintiff and Defendant 'VlOuld 
reduce -to writing and both sign in proper 
form an instrument by way of security 
acceptable to the Defendant over the 
existing stock of the Plaintiff. 

(b) That the advance represented by the said 
cheque would form part of a series of 
advances whereby the Plaintiff ,.,ould OVer a 
t\ITO year period discount all future hire 
purchase sales through the Defendant in 
return for a 2% commission in respect of 
each sale so financed." 

In respect of term (a) it is alleged that the proposed 

wri tten agreement Vlas not completed as contemplated because 

the terms under which it would operate were in dispute. 

In regard to term (b) the allegation is tha-t the plaintiff 

refused to discount future hire purchase sales through 

the defendant and that by reason of such refusal the 

consideration for the· cheque failed. Thus, it can be seen 

that, looking at the statement of defence, there is 

another side of the coin presented than that which appears 

from the bare narrative of events earlier outlined in this 

judgm8nt. 

For the first of the affirmative defences the 

defendant relied upon Concorde Enterprises r,td. v Anthony 

Hotors (Hutt) Ltd. (1981) 2 N.Z~L.R. 385. In that case the, 

Court of Appeal accepted the vie'Vl of the 'erial Judge that 

the parties did not in'eend to be contractually bound Uiltil 
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contract 

the formal/had been executed by both parties. It is 

sufficient to refer to that part of the headnote where 

the judgment of the Court is summarised '-

"The negotiations were conducted partly behveen 
the solicitors Wiel reference back to their 
respecti ve clients and partly betvleen the parties 
directly. The evidence showed that the purpose 
of the negotiations was to have prepared by the 
manufacturer's solicitors and executed by both 
parties an important commercial agreement of some 
complexity. In such circumstances the normal 
inference was that the parties did not intend to 
be bound before the agreement had been drawn up 
and execu'ted on both sides. As there w'as nothing 
to displace that inference as at the date when 
negotiations beganl the result was that there was 
no contract." 

In delivering t,he judgment of the Court, C<?oke J. referred 

to the earlier decision of Carruthers v 1'1hi taker (1975) 2 

N.Z.L.R. 667. Referring to a particular part of the 

judgment of P~chmond J. in that case Cooke J. said, at 

page 389 "-

"This case is in the different field of 
commercial contracts I ~"here there is not by lavl 
the same need for signed "n-j ting as evidence, but 
in our opinion the natural infel:~nce is the same 
in the absence of factors to tn'::! contrary. 

Unless that inference is displaced the result 
is that l even although all the to.:;:ms to be 
included in the document have b2E!D agreed, there 
is no contract: and each party has a locus 
poenitentiae until at lea.st executio:1 on both 
sides. " 

The inference referred to flows from the ObS6~'lation or 

Richmond J.in the particular circ~mstances 0:: 'c1,e case 

before him ",here he said that when parties in r.egotiation 

for the sale and purchase of a p~operty ace in a certain 

way then the ordinary inference from their conduct is that 
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they have in mind and intend to contract by a documen-t 

which each will be required to sign. That was a case where 

he was satisfied, in the case of an agreement for the 

sale and purchase of a farm, that the parties and their 

solicitors had so conducted themselves as to justify the 

inference referred to. 

In the present case I do not think that this 

particular de fence can stand on its m.,n feet because, in 

my judgment, it is dependent on the second defence. If 

there ,.,ere no dispute concerning an oral term with regard 

to future discounting "the hire purchase agreements the 

documentation to which I have referred was fully completed 

in the forms prepared by r-.1r. Farmer. He was careful "CO 

wi tness every signature of Mr. Kirkland \'lhether that 

signature was that of r-.1r. I<irkland covenanting in person or 

that of Mr. Kirkland executing on behalf of the plaintiff. 

The amendments to the documents were made by Mr. Farmer. 

He also dated the documents and completed certain blank 

dates within it. Mr .. Farmer carefully initialled all 

alterations as a witness to those alterations. There was nc 

provision for execution by the defendant of the I.W.S. nor 

is such execution required by law. It is a doc.:ument 

unilateral in form in the sense that the covenants all run 

f~om the borrower. The Memorandum had, as I have observed, 

a printed place at the foot of the first page indicating 

a signature for and on behalf of the lender. This document 

is almost wholly unilateral in scope. The only stipulation 

to be performed by the lender is to advance the "money or. 

25th January 1984 in terms of the document. rfhat had, in 
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fact 1 been done. That particular contract ''las no longer 

executory on defendant I s part. 

In my judgment this suffices to distinguish the 

case from Concorde Enterprises Ltd. v Anthony Hotors (Hut'c) 

Ltd. It adds nothing to the facts to be told by Hr. Farmer 

and by Mr. Duffin that it was intended by them that the 

defendant would sign. I am, however, satisfied on the 

evidence, that the defendant would have signed when it took 

delivery of the documents on the 26th January or, at least, 

very shortly thereafter. Mr· ... Farmer ''las satisfied about the 

correct witnessing of the seal. He did not knm.; that the 

signature of'the accountancy firm was placed on the 

document on 26th instead of 25th January. I do not think 

that that ''lould have made any difference in his attitude to 

the effectiveness or the document ,>!hich he regarded as 

satisfactorily completed by the plaintiff and by Hr. 

Kirkland. The Memorandum was not signed for or on behalf 

of the defendant in consequence of an .::trgument, that day, 

26th January, between Hr. Kirkland and }lr. Farmer over 

discounting further hire purchase ag~eements. 

The chattels the subject cf the I .~'J.S. are 

described in the schedule in the follm'linq way . 

"Stock of the Borrower(s), comprislng \'iaterbeds, 
bedheads, bases to beds, Mattresses and 
accessories to beds including bedrucm furniture 
comprising the stock of the Borxowe::::(s) situated 
at Corner of Custom and Commerce S~reet, Auckland, 
and any warehouse ·or storehou~e wit.hii) the .~ 
ownership or control of 'the Borrawer(sl togf!ther 
with 'i:he proceeds of any sale, bailment or 
exchange of those Chattels whic.:!1 3.:r.e received 
by the Borrower (8) ar,d which shall form part of 
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the security and which will be kep-t by and on 
behalf of the Borrower(s) in a separate and 
identifiable fund and failure to do so shall 
constitute default hereunder and give rise to 
the rights of the Lender under Clause 18 of 
the terms and conditions hereof:" 

That conjeries of words is I presume a fairly typical way 

of describing chattels for the purposes of floor plan 

financing. It is noted that the plaintiff is obliged 

strictly to account for all proceeds of sale, bailment or 

exchange. Curiously, hire purchase sales are not specifically 

referred to. Nevertheless the plaintiff vIOuld be obliged 

to accoun-t for the cash portion received on any hire 

purchase sale and the proceeds received by discounting any 

hire purchase sale agreement. I observe L~at it would 

hfive been quite simple to have provided that all discounting 

would be made through the defendant ~vhile monies were still 

o':ling. 

It is necessary to go back in time and trace 

briefly the background and the negotiations leading up to 

the advance. There is a good deal of common ground in the 

evidence of Messrs. Kirkland and Farmer. There are, 

however, significant conflicts in what each states the othe~ 

said. Mr. Farmer impressed as a fairly careful meticulous 

businessman. Much more so than did Mr. Kirkland. In any 

event, Mr. Farmer kept a diary which aided his memcry 

concerning dates and events. Mr. Kirkland did not keep a 

diary but ':las not prepared to deny, the occurrence of events 

or the dates. I accept the evidence of Mr. Farmer \vi th 

regard to those matters. The issue I have to determine 
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is which account is to be accepted on the significant 

areas of conflict. I find that Mr. Kirkland was previously 

in business as a fisherman. Mr. Farmer had assisted him 

with finance for his fishing boat. Messrs. Kirkland and 

Farmer \vere on good terms as uncle and nephew. Mr. l"armer 

had been in business for 5 years in waterbed retailing. I 

find that he suggested to his uncle, who at the particular 

time wanted a ne\'l business venture, that he should get into 

the \vaterbed retailing business. I find that Mr. Farmer 

assisted his uncle with general advice, ,'lith budgetting 

advice, in the inspection of one set. of premises, in 

explaining hmv hire purchase discounting 'vorked, in 

explaining floor plan financing and by introducing his 

uncle to Classic as a source of supply and from whom Mr. 

I<irkland ultimately obtained an informal franchise al:ea 

centred on the corner of Customs and Commerce S'creets, 

Auckland. 

The advice was given by nephe\v to uncle about 

25th October 1983. Mr. Farmer saw Hr. Ki::.-kland again the 

f~llowing day. 1'1r. Kirkland had nade up his mind that he 

would like to enter the waterbed retailing btAsiness. I find 

that Mr. Farmer, on behalf of the defendant, offered 

assistance. First, he agreed to advance $15,000 to assist 

towards the purchase of the leasehold premises, fit.tings and 

fixtures. Secondly, he indicated that the aefendant would 

be prepared to finance stock on a floor pla~ basis. I am 

satisfied that the initial am01lnt piscussed we-.s approxi­

mately $40,000 to cove~' $20,000 worth of sto-::::k on the 

shop floor and the balance stored underneath the retail 
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premises. That floor plan finan'cing arrangement was 

indicated as including further advances Witll the result, 

quite common in floor plan financing, that the retailer 

receives continuous finance for his stock. Thirdly, 

Hr. Farmer offered .Mr. Kirkland the defendant's discounting 

service. 

The advance of $15,000 was arranged almost 

immediately because the document adduced in evidence is 

dated the 27th October 1983. The discounting of hire 

purchase agreements commenced. The Court is not avlare of 

how many hire purchase agreements were discounted from 

November through December ·until 24th January 1984. The 

fact is that the defendant did the plaintiff's discounting. 

Mr. I<irkland maintains that that was because the service 

\lTas available and it was simple for him to take it, 

particularly as the matter was, so to speak, wi t.."1in the 

family. Mr. Farmer maintains that the discounting was more 

than a mere service available but \lTas part of a total 

package offered by his company. Notlling vlas put into 

wri ting at that stage \lTi th the exception of the hire 

purchase dgreemerit dated 27th October 1983. I do not 

have to ..:!ecide if a contract comprising a package \Vas 

entered into at tha'c stage. I merely observe that the 

likelihood was that th~re vlas no definite contract: then. 

On the :::1ti1 November 1983, after the plaintiff 

had conunenced bnsilless, Mi.-. Farmer called in order to find 

out for himself how tile business was progressing. There 

was i10 further discussion then about any arrangements 



12. 

beb'leen the parties. However, orr the 6 th or 7th December 

1983 there \vas a meeting between Mr. Kirkland and Mr. 

Farmer in which serious discussions were held. Mr. I<irkland 

raised,. for the first time, the possibility of obtaining 

cheaper hire purchase discounting from a firm described in 

evidence as Nathans Finance. I rather gather that the 

finance rates \>lere 25% to the customer and 23% to Nathans 

Finance. I say that because those are the figures ultimately 

arranged with a.nother firm called Comsee. Mr. Kirkland 

maintained that these rates, \..,hich \'lere 2% lower than the 

rates offered by the defendant, were better for his 

customers. He indicated in evidence that there had been 

customer complaints about excessive interest charged. Ivlr. 

Farmer \'las annoyed that Mr. Kirkland \>las considering 

discounting his future hire purchase sales ,..,i th another 

concern I such as Nathans Finance. Mr. Farmer told me tha.t he 

\'larned Mr. Kirkland that if he did discount elSe\'lhere that 

would be the end of the floor plan advance of $40,000 

approximately. Mr. Kirkland told me that that was not the 

posi tion and that :10 such ,..,arning ,..,as given. He said that 

he made the decision to reject the approach from Nathans 

Finance out of family loyalty. It is perhaps significant 

that Hr. Xirklano. did not in fact cha.nge. His company 

continued diScounting hire purchase sales with the 

defendant until the 24t:h J;:;muary 1984 when the defendant 

refused to accept any fu~ther discounting. 

Mr. Farmer toi<1 me in evidence that his under­

standing of that enrly Decem0er meeting was as f0110,..,s :-
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"My understanding was that he would continue to 
discount hire purchase through us and we would 
continue to make available the loan for his stock 
in trade." (page 18) 

"What did you understand regarding the future 
hire purchase agreements written by Auckland 
vlaterbed Co.? That they vlOuld be discounted 
through J?rogressive Finance for the full 
currency of any loans that we had outstanding 
with Auckland Waterbed Co. 

In what '<lay, if at all, did Hr. Kirkland 
acknowledge his understanding of the arrangement? 
He definitely did not disagree and secondly \<le 

continued to discount hire purchase up till and 
including 24 January." (page 19) 

E~rly in January 1984 Hr. Kirkland got in touch 

with Hr. Farmer by telephone. He told Hr. Farmer that he 
. 

had stock worth $41,000 arriving from Classic for which 

payment was required by 20th January 1984. Mr. Farmer 

requested Mr. Kirkland to have the Classic account sent to 

the defendant. That \vas done. Hr. Farmer instructed Mr. 

Duffin to prepare the loan documents already referred to 

in this judgment. Hr. Farmer was in Auckland on 25th and 

26th January 1984. He had with him the documents as 

prepared by Mr. Duffin and to which refera~ce has already 

been made. On 25th January he callea a"l: the office of 

the plaintiff. It was on that day i:.hat 1·1r. Kirkland 

completed the blanks in the document and ths amendments 

and wi tnessed the signat.1..1res. Reference has already been 

made to those matters. A debate ensued over the need for 

affixing the company seal. That issue was resolved by a 

telephone call to "l:he compcmy acc?untants. Hr. Kirkland 

then left his office. He went. to his solid.1:or:s office, 

not too far away in the city, dnd obtained the sen.l of the 



14. 

plaintiff. He returned with it. Mr. Farmer physically 

placed the seal on the documents for Mr. Kirkland. The 

accountancy firm did not provide their signature then. 

Mr. Kirkland undertook to obtain it. Mr. Farmer telephoned 

Mr. Duffin in Christchurch with instructions to ,.,rite out 

the ch8que and bank it to the credit of the plain ti ff. 

That is the cheque the subject of this bill writ. 'l'he 

probability is that that telephone conversation took place 

,.,hile Mr. Kirkland ,.,as out of the office obtaining the 

company seal. Mr. Farmer arranged to uplift the completed 

documents on the 26th January. There can be no doubt what-

ever, particularly having regard to the relationship between 

Mr. Fanner an-d Mr. Kirkland, that Mr. Farmer trusted Mr. 

Kirkland to c.omplete the documents. !-1r. Kirkland observed 

that trust. 

\'1hen Mr. Farmer called on the 26th January to 

uplift the documents he ,.,as faced wi th a very angry Mr. 

Kirkland. Mr. Kirkland's version of the opening or near 

opening word"s of the discussion that day were :-

"Bill, I am not very happy about the fact you 
are opening another shop up here so close to 
mine in Auckland." (page 5) 

He then went on to say in evidence that he considered his 

nephew had a certain amount of "muscle" in the waterbed 

industry and it appeared to him that he was beginning 

-to use it to pressurise Mr. Kirkland in some way. Mr. 

Kirkland told me he made it clear to Mr. Farme~ that he 

no longer wished to discount hire purchase agreements wit.h 
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him. Indeed, that he wished to have nothing further to 

do with him in business whatever. His reason appeared to 

be his annoyance that Mr. Farmer had in some way got himself 

involved with Mr. Kirkland's closest competitor, as he 

called him. '£he reference was to a concern knm'ln as 

Waterbed World. While Waterbed World appears to have had 

its main office in Elliott Street, Auckland City, the 

particular bone of contention appears to have' been Mr. 

Fanner's connection with the financing of a Waterbed World 

outlet at Dominion Road opposite Barnett Barnett Ltd. 

Anyone knowing Auckland \vill appreciate that the distance 

is really quite vast in terms of commercial competition. 

Mr., Farmer's version of this discussion was to 

the effect that the arrangements behleen t.hem would have to 

terminate. He said . 

"Also said he felt things had changed between us. 
I advised him I was sorry to hear that. But if 
that is ,,,hat he felt there was very little I 
could do about it. Whilst that part of the 
conversation was going on he gave me the loan 
contracts. He then further said, I won't be doing 
any more of my hire purchase through you either. 
In fact, I want nothing more to do with you. 

What did you say to that? I advised him that we 
would have no option then but to cancel.our 
cheque. Progressive Finance cheque. 

Did you make it clear why? I think it was quite 
obvious why, because of hire purchase discounting. 
That was the only reason. 

What ",as his reaction when you told him you 
wouldn't be completing the loan because of ,,'hat 
he said? He got quite angry and said, 'You 
can't do that. You are too late'. He then mov8d 
tm"ards the telephone on. his desk, rang through to 
his bank manager and said, 'I have already drawn 
on that cheque. Talk to him.' Might not be his 
exact words. But the telephone was used and he 
defini tely rang his bank manager and it was my 
understanding that we could have been hoodwinked. 
(page 21) 
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The lead into that was the fact that when they first met 

that morning M.r. Kirkland had told Hr. Farmer about the 

concern over the Dominion Road venture. 

Mr. Farmer also told me that just before he left the 

premises his uncle said :-

"You may think I am tough now but -j us t wai t and 
see how' tough I can get." (page 22) 

'fhat particular remarlc was not put to Mr. Kirkland in 

cross-examination. But Mr. Kirkland did indicate in his 

evidence th~t he ordered his nephew from the premises. I 

suppose, if comment is called for, this case illustrates 
. 

the desirability of alvlays observing the principle that it 

is unwise to have commercial arrangements with one's 

relatives. Mr. Kirkland denied that he had been told that 

the cheque was being stopped. His version was that Mr. 

Farmer said that he could stop the cheque but would not 

do so. 

The telephone discussion with the bank manager 

did not in fact take place. As I understand the evidence of 

Mr. Farmer it was no more than a charade wit.h Mr. Kirkland 

purporting to telephone a number anti holding the telephone 

out for Mr. Farmer's convenience should fie 'vish to inquire 

if the bank manager was in and then inquire f:rom the bank 

manager whether or not it was too late to !:lto;.) the cheque. 

Nothing, therefore, hihges on tha~ teLephone conversation 

except that Mr. Kirkland denies the incident. 
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Mr. Farmer left the office of the plaintiff that 

day with the financier's us ua1 set of documents which he 

took immediately to the office of the Registrar of Companies 

and registex-ed the appropriate copy. He was not asked what 

happened at that office. However, from my knovlledge of this 

type of work as seen in the Courts, Mr. Farmer would have 

been required to sign a declaration of due execution and 

present it with that document. The effect of registering 

the I. W. S. ,vas to give notice to the 'vorld of the 

defendant's legal interest in the chattels. I am unable to 

find the passage in the notes of evidence to \vhich I am 

about to refer. It may be that it \vas omitted because both 

witnesses maae long speeches and it was very difficult to 

get 'eheir evidence dO\·1l1. I recollect him saying that the 

reason he registered the document \vas in order to protect 

the defendant in case the cheque had not been stopped. After 

attending at the office of the Registrar of Companies Mr. 

Kirkland then telephoned Mr. Duffin in Christchurch with the 

instructions to stop payment. 

The' relevant evidentiary conflicts relate to the 

firs t meeting in October, the third lnee ting early in 

December and the final meeting on the 26t:h January. I have 

already dealt wi-th the first meeting. I do not consider 

that one could find any definite ~ontract with regard to 

floor plrul financing but I am quite satisfieo that all 

elements of the alleged package transaction \lere discussed. 

In regard to the meeting in early D~cembe:>: th8re is a 

direct conflict as to \vilether the elements ci thc;t package 

were inter-dependent and a dixe(:t conflict as to vlhether 

there was discussed the principle of financing called 
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"average weighted yield". The relevance of the latter is 

that Mr. Farmer states it ,..;as mentioned in order to allay 

Mr. Kirkland's impression that the interest rates were 

too high. Significantly, ,..;hile Mr. Kirkland denies 

discussing this with Mr. Farmer, he thought it was discussed 

with a representative from Nathans Finance. There is no 

independent evidence from that source about it. Mr. Farmer 

said he mentj oned it. Mr. I<irkland ag:t\92S that someone 

mentioned it. The probability is in favour of Mr. Farmer's 

version on that particular aspect of the matter ,,,hich I 

accept. That still leaves the question of the conflict on 

the inter-dep.endence of the individual aspects of the package 

at the moment unresolved. 

The conflicts material to the meeting of the 26th 

January 1984 were Mr. Farmer stating that he intended to 

stop the cheque and the incident involving the use of the 

telephone, viz-a-viz the bank manager. Before I attempt 

to resolve the conflicts I think I should comment on the 

aspect of compe'ci tion which appears to have been the basic 

cause of Hr. Kirkland's resentment. To say the least, it 

is a curious 'tYi?e of resentment to find amongst businessmen. 

Mr. Farmer nad !J8en in t.~e waterbed business for 5 years i 

Mr. Kirkland for a matte:!:" of a few months. The specific 

competitiVE- shop was so fClx away from the plaintiff company's 

premises as to be .::.lmost in the area of a ridiculous 

complaint. I thjn'lc the real reason for Mr. I<irkland's 

disaffection wi th his ne»h8,']' ,,,as Mr. Farmer's ne,\,1 association \ 

wi th Wate:::bed wox-ld. 'I'hat, hO'\'Tever, was not discussed on 

the 26th Jan11ary 1984. I do not think that the evidence 
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is strong enough to dra"V, the inference but I suspect that 

Mr. Kirkland had heard rumours abouti t. Othenlise it is 

very hard to understand his obvious anger and emotional 

response. 

There are certain pointers to the consistency of 

l1r. Farmer I s version of the ",hole agreement being a form of 

package and his version as to tr.e stopping of the cheque. 

I refer to the discounti.ng which in fact took place up to 

24th January particularly after the discussion involving 

Nathans Finance and during a time when the plaintiff could 

have taken tq.e cheaper finance but chose, Hr. Kirkland says 

for family reasons and for reasons of simplicity, to remain . 
"l'li t.h the defendant. The defendant did not sign the 

Memorandum. The defendant in fact stopped the cheque. The 

defendant in fact refused further hire purchase discounting 

after 26th Ja::luary. The interest rate \vas 21%. I infer from 

Mr. Kirkland's evidence and fro)Jl 1'1r. Duffin's evidence that 

that was, to use my expression, a "mates' rate". On Mr. 

Kirkland's evidence he ordered his nephew to leave the 

shop. Is it more probable that he would do that because 

he was told that the cheque w('luld be stopped or could be 

stopped? Mr. Kirkland obtaiDed a bank cheque for Classic. 

Was that beca11se he was late in paying Classic, because 

Classic required a bank cheque or because he would kno", 

that a be.nk chE:que was the equivalent of cash in his hands? 

Then ther~ ar0 pointers ~o the consistency of 

Mr. Kirkland's version. There is nothing in writing at 

all to suppo:>::t the full package. The documentation with 
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regard to the initial loan of $15,000 and the ultimate 

loan of $41,675.50, were all completed as fully and as 

complete as possible with the only exception of the failure 

by the defendant to sign the Memorandum. Then there is the 

sending by the plaintiff to the defendant of hire purchase 

agreements for discounting after 26th January 'vhich were 

rejected by the defendant. There is the registration of 

the Instrument by Way of Security. There is the ,.,ording 

of the schedule to the Instrument by Way of Security '>lhich 

curiously stops short of requiring discounting to be 

effected via the defendant. 

The proper inference from the circumstantial 

evidence, in my judgment, is that probably Mr. Farmer's 

version of what occurred on the 26th January is the correct 

version. I accept it. That, however, leaves two questions 

still to be determined. The first, is a composite question 

of fact and degree. Was the contract, i.e. the package, 

partly oral and partly ''lri tten? Did the oral part contain 

the contended for term as to discounting? Was that term 

a stipulation justifying cancellation unde~ Section 7(3) 

of the Contractual Remedies Act 1979? ~acondly, did Mr. 

Farmer on behalf of the defendant affirn the contract 

thereby disentitling the defendant to cancel in terms of 

Section 7(5) of the Contractual R~medies A~t 19,9? 

wi th regard to the oral term, the (;cmmercial 

sense of the discussions bet,,-een the partiE's renners it more 

probable than not, in my jt~c1gment, that: Mr. 1:'a:cmer's version 
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is the correct version. He, through his company, set 

his uncle up in business in the form of the plaintiff. 

Setting up in business required, as a matter of commonsense, 

the factors ~.,rhich I have earlier analysed, that is to say, 

initial advance, floor plan plus further advance and 

discounting of hire purchase transactions. The defendant 

is, after all, a financier in business as such. While the 

family relai:icnship is a matter to be taken into account, 

nei ther party really, in any significant ~.,ray, advanced it 

as displacing the essential financial character of the 

negotiations. Large sums of money were involved. Important 

commercial issues ~'lere involved. It is obvious, as a matter 

of logic, tllat an advance of $41,000 at 21%, when 23% can 

be got, is rendered more attractive on the understanding 

that hire purchase discounting will be continuously coming 

in at 25% or 27%. Those are the aspects going to the 

commercial sense of the arrangement to ~.,rhich I have referred 

and \-lhich appear, to me, to require that preference be 

given for Mr. Farmer's version of the negotiations. In 

coming to that conclusion I am not finding that Mr. Kirkland 

qave dishonest evidence. Mr. Kirkland is an emotional man. 

By contrast, his nephew is a calm, confident businessman, 

or, at least, gave me that impression. Of the tvlO men the 

one more likely to have got it wrong, the one more likely 

to be unreliable in the wide sense and not in the pejorative 

sense, in my view, is Mr. Kirkland. Finally, r·IT. Farmer 

did have the advantage of keeping some form of diary record 

from which to refresh his memory." 

As to the essential nature of the stipulatioil, that 

is a matter of assessment for me in terms of degree. In 



22, 

principle I find no significant distinction between the 

Sale of Goods Act condi tion in Finch Mot:ors Ltd. v Quinn 

(No.2) (1980) 2 N.Z.L.R. 519 or the Sale of Land warranty 

in Gailagher v Young (1981) 1 N.Z.L.R. 734. The 

essentiality of the stipulation in terms of Section 7(4) 

of the Contractual Remedies Act 1979.was, in my judgment, 

established by the evidence of Messrs. Farmer and Duffin. 

In any event the evidence brings the case within Section 

7(4) (b) (i) and (iii) of that Act. On the assumption that 

the stipulation for discounting ,'las part of the package 

then the indication by the plaintiff that future discounting 

,.,ould cease, must reduce the benefit of the contract to the 

defenda.nt or make it substantially different. 

I find that there was anticipatory breach by the 

plainti ff in terms of Section 7 (3) (c). That anticipatory 

breach justified cancellation by the defendant of the 

\'1hole of the contract. This, Mr. Farmer purported to do 

by stopping the 'cheque. The question nOIlT is: Did Hr. 

Farmer, on behalf of the defendant, affirm the contract 

by registering the I. W, S.? Normally one IlTOuld anticipate 

an affixmativ6 answe'c to that question. First, notice to 

all the 'N'arld is notice to the other contracting party of 

affirmation. Se~9~dlYf by registering the document the 

defendant acquired a title to the goods in question. Mr. 

Farmer's reason far t~e defendant taking this course cannot 

affect its conse:::ruerlce as an affirmation because that 

reason v,asnot mad;::, kn~YNn to anybody except when he gave 

evidenc8 in CO'lrt. l'he ques tion, as it seems to me, is 

whethGr the contract \fTaS cancelled before the cheque was 
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stoppe-d. What, I ask, is the effect of a threat to stop 

payment? Must it depend on its effect on Mr. Kirkland? He 

clearly thought that it was too late to stop the cheque. 

One finds that in Mr. Farmer's evidence and in the fact that 

the plaintiff succeeded in obtaining a bank cheque. Hr. 

Farmer was not sure either, that is why he registered the 

I.W.S. There is some doubt Vlhether the bank did in fact 

stop the cheque in time, otherwise how ,vould the plaintiff 

obtain a bank cheque unless the banking system makes room 

for error ,vhich, in the days of computers, has been knmvn 

to happen on frequent occasions? 

'l'1:iis matter of affirmation >vas not raised by either 

counsel. It has occurred to me in the preparation of this 

judgment. It is the only factor which stands now in the 

'I'lay of judgment for the defendant. If the contract ,vas 

affirmed then the defendant is, by Section 7(5) of the 

Contractual Remedies Act 1979, disentitled to cancel. If 

that be the situation the plaintiff would be entitled to 

judgment. I think natural justice requires that counsel 

be given the opportunity to consider the issue of affirmation 

and to decide what further steps oug-ht to be taken. A.t the 

very least they should provide me wi.th written memoranda 

of argument on the matter. 

The result is that the foregoing judgment is of 

an int.erim nature. The action is adjourned sine die for the 

purpose of enabling cOunsel to deal 'vi th t.h~ last: remaining 

matter ,'!hich has not been fully argued. . 

/J1 7 d2r-u~tf«- () //,,/, ~ (I 
- ."-
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